
 

 

 

 

 

 

 

NOTICE OF MEETING 

 

Notice is hereby given that a Planning Authority Committee meeting of the Devonport 

City Council will be held in the Council Chambers, on Monday 18 September 2017, 

commencing at 5:15pm. 

 

The meeting will be open to the public at 5:15pm. 

 

QUALIFIED PERSONS 

 

In accordance with Section 65 of the Local Government Act 1993, I confirm that the 

reports in this agenda contain advice, information and recommendations given by a 

person who has the qualifications or experience necessary to give such advice, 

information or recommendation. 

 

 

Paul West 

GENERAL MANAGER 

 

13 September 2017 
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Planning Authority Committee meeting Agenda 18 September 2017 

 

Agenda of a meeting of the Devonport City Council’s Planning Authority Committee to 

be held at the Council Chambers, 17 Fenton Way, Devonport on Monday 18, September 

2017 commencing at 5:15pm. 

PRESENT 

 Present Apology 

Chairman Ald S L Martin (Mayor)   

 Ald C D Emmerton  ✓ 

 Ald G F Goodwin   

 Ald J F Matthews   

 Ald T M Milne   

 Ald L M Perry   

 

IN ATTENDANCE 

All persons in attendance are advised that it is Council policy to record Council Meetings, 

in accordance with Council’s Audio Recording Policy.  The audio recording of this 

meeting will be made available to the public on Council’s website for a minimum period 

of six months. 

 

  

 

1.0 APOLOGIES 
The following apology was received for the meeting. 

Ald C D Emmerton Apology 

 

 

2.0 DECLARATIONS OF INTEREST 
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ITEM 3.1 

3.0 DELEGATED APPROVALS 

3.1 PLANNING APPLICATIONS APPROVED UNDER DELEGATED 

AUTHORITY 7 AUGUST 2017 - 7 SEPTEMBER 2017 
        

 

ATTACHMENTS 

⇩1. Delegated Planning Approvals 7 August 2017 - 7 September 2017  

  

 

RECOMMENDATION 
That the list of delegated approvals be received. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Author: Jennifer Broomhall 

Position: Planning Administration Officer 

Endorsed By: Matthew Atkins  

Position: Deputy General Manager  
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Delegated Planning Approvals 7 August 2017 - 7 September 2017 ATTACHMENT [1] 

 

ITEM 3.1 

Planning Applications approved under Delegated Authority 7 August 2017 - 7 September 2017 

Application 

No. 
Location Description Approval 

Date 

PA2017.0056 3 Jabez Drive, Devonport 
Residential (multiple dwellings x 2) - assessment against performance criteria for 

setbacks and building envelope and Traffic Generating Use and Parking Code 
14/08/2017 

PA2017.0057 4 Jabez Drive, Devonport 
Residential (multiple dwellings x 2) with assessment against performance criteria for 

setbacks and building envelope, privacy and Traffic Generating Use and Parking Code 
15/08/2017 

PA2017.0066 
66 Murray Street, East 

Devonport 
2 lot subdivision (1 additional lot) 7/08/2017 

PA2017.0076 59 Nielsens Road, Tugrah 2 lot subdivision 21/08/2017 

PA2017.0077 
41 Melrose Road, 

Aberdeen 

Residential (carport extension) – assessment against performance criteria for location 

and configuration of development 
7/08/2017 

PA2017.0082 
48-54 Oldaker Street, 

Devonport 

Permitted:  Business and professional services (medical centre) 

Discretionary:  Alterations and additions to existing building assessment against 

performance criteria under clause 15.4.3 – Location and configuration of development 

14/08/2017 

PA2017.0086 
130a River Road, 

Ambleside 

Residential (dwelling extensions) - assessment against performance criteria for setbacks 

and building envelope 
17/08/2017 

PA2017.0088 3 Talbor Court, Aberdeen 
Residential (single dwelling and outbuilding) assessment against performance criteria for 

location and configuration of development 
10/08/2017 

PA2017.0089 
204 Melrose Road, 

Aberdeen 

Residential (Carport and gazebo) - assessment against performance criteria for location 

and configuration 
15/08/2017 

PA2017.0091 
10363 Bass Highway, Rural 

Lands 

Sign – assessment against performance criteria under Sign Code and Local Heritage 

Code 
16/08/2017 

PA2017.0092 
3 Girdlestone Street, 

Devonport 

Residential (dwelling and shed) – assessment against performance criteria for setbacks 

and building envelope 
21/08/2017 

PA2017.0093 49 Hiller Street, Devonport 
Residential (as constructed veranda and deck) - assessment against performance 

criteria for setbacks and building envelope 
1/09/2017 

PA2017.0094 
191 William Street, 

Devonport 

Residential (demolition of existing dwelling and construction of multiple dwellings x 2) - 

assessment against performance criteria for General Residential provisions 10.4.2, 10.4.3 

and Traffic Generating Use and Parking Code 

29/08/2017 

PA2017.0095 
57 Dana Drive, 

Devonport 
Residential (shed) - assessment against performance criteria for building envelope 10/08/2017 

PA2017.0096 13 Rose Court, Devonport 
Residential (dwelling addition) - assessment against performance criteria for reduced 

side boundary setback 
29/08/2017 
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Delegated Planning Approvals 7 August 2017 - 7 September 2017 ATTACHMENT [1] 

 

ITEM 3.1 

Planning Applications approved under Delegated Authority 7 August 2017 - 7 September 2017 

Application 

No. 
Location Description Approval 

Date 

PA2017.0097 5 Squibbs Road, Spreyton Residential (single dwelling) 14/08/2017 

PA2017.0098 
19-21 Thomas Street,  

East Devonport 

Educational and occasional care (alterations and additions to East Devonport Primary 

School) 
16/08/2017 

PA2017.0100 
4 Matthews Way, 

Devonport 
Change of use to allow Bulky Goods Sales 18/08/2017 

PA2017.0101 
2 Murray Street, East 

Devonport 

Rezoning from Port and Marine zone to Local business zone to allow the development of 

a retail complex 
4/09/2017 

PA2017.0103 
32 Dana Drive, 

Devonport 

Residential (multiple dwellings x 2) – assessment against performance criteria for 

setbacks and building envelope (front setback variation) & Traffic Generating Use and 

Parking Code 

6/09/2017 

PA2017.0104 
18 Mulligan Drive, 

Spreyton 

Residential (single dwelling and shed) - assessment against performance criteria for 

setbacks and building envelope 
1/09/2017 

PA2017.0106 
73 Mary Street, East 

Devonport 
Residential (aged care facility extensions) 30/08/2017 

PA2017.0107 
37 North Fenton Street, 

Devonport 

Residential (garage/ancillary dwelling) - assessment against performance criteria for 

setbacks and building envelope 
7/09/2017 

PA2017.0110 
44 Stewart Street, 

Devonport 
Sports and Recreation (Gymnasium) 16/08/2017 

PA2017.0112 
25 Forest Heights Drive, 

Tugrah 
Residential (single dwelling) 6/09/2017 

PA2017.0119 
32a Ronald Street, 

Devonport 
Visitor Accommodation 5/09/2017 
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Report to Planning Authority Committee meeting on 18 September 2017 

ITEM 4.1 

4.0 DEVELOPMENT REPORTS 

4.1 PA2017.0114 RESIDENTIAL (OUTBUILDING) - ASSESSMENT AGAINST 

PERFORMANCE CRITERIA FOR SETBACKS AND BUILDING ENVELOPE 

- 17 LEARY AVENUE STONY RISE 

File: 34459 D491484        

 

RELEVANCE TO COUNCIL’S PLANS & POLICIES 
Council’s Strategic Plan 2009-2030: 

Strategy 2.1.1 Apply and review the Devonport Interim Planning Scheme as 

required, to ensure it delivers local community character and 

appropriate land use 

Strategy 2.1.2  Provide high quality, consistent and responsive development 

assessment and compliance processes 

PURPOSE 
The purpose of this report is to enable Council’s Planning Authority Committee to make a 

decision regarding planning application PA2017.0114. 

BACKGROUND 

SITE DESCRIPTION 
The subject site is a 1,264m2 block of land on the southern side of Leary Avenue.  The block 

has an elevated perspective with a northerly aspect.  Immediately south of the land is the 

edge of the bushland identified as the Kelcey Tier Greenbelt which also provides the 

southern edge to the other lots in The Tiers Building Estate. 

In March this year a similar application was made for this partially constructed building in 

an attempt to validate the works undertaken to date and allow work to continue.  This 

attracted numerous representations which required the Planning Authority Committee 

(PAC) to decide the application.  This was submitted with a recommendation for approval 

to the PAC for a decision at their meeting on 8 May 2017.  The decision made was to 

refuse the application for the following reason: 

‘The Planning Authority is not satisfied that the application has demonstrated that it 

meets the performance criteria in relation to the visual impacts caused by the 

apparent scale, bulk or proportions of the dwelling when viewed from an adjoining 

lot in accordance with the requirements of Clause 10.4.2, Performance Criteria 3 of 

the Devonport Interim Planning Scheme 2013.’ 

Planning Instrument: Devonport Interim Planning Scheme 2013 

Applicant: Mr AP Best 

Owner: Miss EJ Forth 

Proposal: Residential (outbuilding) - assessment against performance 

criteria for setbacks and building envelope 

Existing Use: Vacant Land 

Zoning: General Residential 

Decision Due: 26/09/2017 
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ITEM 4.1 

This decision was appealed by the applicant (RMPAT 72/17P) and after considerable 

communication between the applicant, the representors, Council and the Tribunal the 

applicant chose to withdraw the Appeal. 

Historically a planning permit was granted in 2013 (PA2013.0018) for a 14m wide x 9m long 

outbuilding on this lot.  This structure was proposed to be situated in the southwestern 

corner of the block adjacent to the neighbour’s outbuilding at 16 Leary Avenue.  This 

proposal never advanced to a building and plumbing permit application and the 

planning permit subsequently lapsed. 

The current situation is that further construction of the partially developed structure cannot 

occur until this planning application is granted consent and the subsequent building and 

plumbing permits are in place. 

APPLICATION DETAILS 
Due to the abandonment of the 2013 application and the withdrawal of the 2017 Appeal 

the applicant’s only ability to gain consent is to submit a revised application.  This now 

includes other supporting details of how the block is intended to be developed. 

The application is appended to this report as Attachment 1. 

These details include: 

A two-storey residential home with rendered external finishes.  This has been assessed as 

not requiring a planning permit and is included to demonstrate that the intention is to 

develop the site similar to many others in the locality by having a large home on the front 

portion of the block with a traditional outbuilding sited to the rear of the block.  The 

predicted façade as submitted by the applicant is reproduced below. 

 

Photo imagery source: E Forth PA2017.0114 

The second component of the application is the outbuilding to be used as a domestic 

workshop and home-based gym.  This building is the structure that is subject to this 

planning application.  The design includes the capacity to accommodate solar panels on 

the roof.  The northern wall facing the street will be clad and rendered to suit the colour 

scheme of the house and internally a shower, sink and toilet will be provided. 

This proposal differs from the March 2017 application and reflects the visible dimensions of 

the current building form with the addition of a storage component on the southern side 
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ITEM 4.1 

that adjoins the existing outbuilding on the adjacent lot at 16 Leary Avenue and extends 

to within 1.1m from the southern boundary.  This is virtually the same position of the 

application that received planning consent in 2013. 

The floor plan of the proposed building is reproduced below. 

 

Plan source: E Forth PA2017.0114 

The use of the building for a home-based gym has also been considered.  The Devonport 

Interim Planning Scheme 2013 (DIPS) recognises ‘home based business’ and includes 11 

tests that need to be satisfied.  These criteria are reproduced below from the DIPS. 

Home based business means use of part of a dwelling by a resident for non-residential 

purposes if: 

(a) No more than 50m2 of floor area of the dwelling is used for the non-residential 

purposes; 

(b) The person conducting the business normally uses the dwelling as their principal 

place of residence; 

(c) It does not involve employment of more than two workers who do not reside at 

the dwelling; 

(d) Any load on a utility is no greater than for a domestic use; 

(e) There is no activity that causes electrical interference to other land; 

(f) There is, on the site, no storage of hazardous materials; 

(g) There is, on the site, no display of goods for sale; 

(h) There is, on the site, no refuelling, servicing or repair of vehicles not owned by a 

resident; 
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(i) Not more than two commercial vehicles are on the site at any one time and no 

commercial vehicle on the site exceeds two tonnes; and 

(j) All vehicles used by the business are parked on site. 

(NB:  a dwelling includes any associated outbuilding) 

The DIPS acknowledge today’s workplace situation in society and recognises a need for 

home based businesses to operate without the need for a rigorous assessment if the 

previous tests can be satisfied.  It can apply to various activities including small trade 

contracting businesses such as plumbing and electrical as well as professional 

occupations such as massage therapy and engineering consultancy. 

A defined home-based business use in the General residential zone is treated the same as 

a single dwelling use in that there is no need to require a planning permit if the standards 

are met. 

The third component of the application is to plant a row of pittosporum trees on the 

eastern boundary that adjoins 16 Leary Avenue.  These plantings have been included as 

part of an apparent arrangement between neighbours to shield the view of the 

outbuilding from No. 16. 

The only matter for the Planning Authority to consider is the proximity of the residential 

outbuilding to the eastern and southern boundaries and how the Performance Criteria 

(PC) for the particular development standard can be met.  Similar issues were identified in 

the most recent planning application that was submitted to the PAC in May earlier this 

year. 

This application has addressed the reason given for refusal as well as other matters raised 

during the Appeal process to provide a more comprehensive application for 

consideration.  This application must be assessed on its merits and the analysis undertaken 

to determine if the Performance Criteria can be satisfied is contained in the following 

paragraphs. 

PLANNING ISSUES 
The land is zoned General Residential under the Devonport Interim Planning Scheme 2013 

(the DIPS).  In general terms any development for residential use can achieve a ‘no permit 

required’ status if the relevant use or development zone and code standards satisfy the 

Acceptable Solutions (AS) of the relevant standard in DIPS. 

If the AS of an identified development standard cannot be satisfied then reliance on the 

Performance Criteria (PC) is required to achieve a permit.  If the PC cannot be satisfied 

then the application must be refused. 

In this proposal there is reliance on the PC because the AS for the prescribed rear setback 

and building envelope cannot be met.  These PC rely upon the siting and scale of 

application not causing unreasonable loss of amenity to the habitable rooms and private 

open space on adjoining land due to overshadowing, loss of sunlight and the bulk and 

scale of the development.  In effect the PC only apply to the outbuilding because the 

house does not require a planning permit. 

The eastern boundary wall of the outbuilding is partly higher than 3m and as a 

consequence a portion of the building is outside the prescribed building envelope due to 

the wall height.  However due to the forward sloping roof and ground levels the overall 

building is well under the overall height threshold of 8.5m.  Secondly the setback between 

the rear boundary of the lot and the southern wall of the outbuilding is closer (1.1m) than 

the compliant 4.5m prescribed in the AS. 
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The effects of overshadowing from this proposal is to a large extent mitigated by the 

building position and orientation of land.  This only allows overshadowing without any 

detriment to occur over land due south into the greenbelt. 

The following diagram has been reproduced to depict the longitudinal eastern elevation 

of the site with appropriate labelling added as appropriate. 

 

Image source:  E Forth PA2017.0114 

Additional comments: DCC Planning Co-ordinator, 7.09.2017 

The relativity between the roof line of the building at 16 Leary Avenue and the ground 

level has been accurately depicted by computer aided drafting after levels were 

factored in.  The accuracy is confirmed by the photograph taken for the previous 

application (PA2017.0040) to demonstrate the difference between the two buildings.  (The 

outbuilding for No. 16 Leary is on the left.  The incomplete clad structure is the outbuilding 

on 17 Leary Avenue. 

 

The matter to decide if refusal is to be contemplated is to virtually prove that the roof line 

of the building at 17 Leary Avenue will cause a loss of amenity from overshadowing and 

that the PC cannot be satisfied.  From calculations undertaken and on-site observations it 

is submitted that the building will not overshadow any private open space or habitable 

rooms on adjoining land. 
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These PC are therefore deemed to be satisfied. 

Further PC consider the virtual impacts caused by the apparent scale, bulk or proportions 

of the dwelling when viewed from an adjoining lot.  The effects of this if any will be 

alleviated by the finally built proportions between the main building and outbuilding.  It is 

submitted that the bulk and scale proportions are reasonable and that the proposal 

creates an issue where this criterion is deemed to be satisfied.  The matter to decide if 

refusal is contemplated is that the building when viewed from adjoining lots causes a 

visual impact due to its scale, bulk or proportion. 

The following drawing is another computer aided drafting view, this time of the northern 

elevation.  The garage at 16 Leary Avenue is noticeable on the left (east) with the solar 

panels on the outbuilding partly visible behind the proposed house. 

 

Image source:  E Forth PA2017.0114 

This perceived view is taken from a point north of the house on a horizontal plane 

extending from the virtual ground floor level of the house. 

The actual view observed from a position on the street in front of the block would realise 

that the outbuilding is hidden behind the house and only visible if looking southward up 

the driveway. 

Based on the information submitted, on site observations and computer aided imagery it is 

concluded that in summary the application has demonstrated compliance with the 

development standards of the zone by satisfying the identified Performance Criteria. 

COMMUNITY ENGAGEMENT 
On 15/08/2017, Council received an application for the above development.  Under 

Section 57(3) of the Land Use Planning and Approvals Act 1993, the Planning Authority 

must give notice of an application for a permit.  As prescribed at Section 9(1) of the Land 

Use Planning and Approvals Regulations 2014, the Planning Authority fulfilled this 

notification requirement by: 

(a) Advertising the application in The Advocate newspaper on 19/08/2017; 

(b) Making a copy of the proposal available in Council Offices from the 19/08/2017; 

(c) Notifying adjoining property owners by mail on 18/08/2017; and  

(d) Erecting a Site Notice for display from the 18/08/2017. 



 PAGE 11   

 

Report to Planning Authority Committee meeting on 18 September 2017 

ITEM 4.1 

REPRESENTATIONS 
The period for representations to be received by Council closed on 04/09/2017.  Three 

representations were received within the prescribed 14 day public exhibition period. 

These are appended as Attachment 2. 

DISCUSSION 
The representations have commonality on several matters with some singular matters also 

submitted.  These have been summarised as follows. 

1. The front setback for the proposed house is 4.9m from the front boundary. 

Comments:  The compliant primary frontage setback in the DIPS is 4.5m in this zone.  

It is acknowledged that the previous planning scheme required a 7.5m setback.  The 

DIPS does require a comparable setback but only if dwellings exist on both adjoining 

sites.  There is no ability available for the Planning Authority to impose a greater 

frontage setback. 

2. The outbuilding is to be used a home-based gym business in a residential area with 

associated impacts of possible on street parking causing traffic problems. 

Comments:  The home-based business does not require a planning permit to be 

considered if the 11 tests can be satisfied.  One of the tests includes a requirement 

that all vehicles used by the business are parked on the site.  This is a reasonable 

requirement and any concerns that future activities are not compliant can be dealt 

with by the planning infringement provisions of the Act. 

3. There was a commitment made by the applicant to keep the outbuilding to its 

current size. 

Comments:  The applicant withdrew his Appeal against the Planning Authority’s 

decision to refuse the application before the matter was determined by the Appeal 

Tribunal.  In effect any commitment could not be considered and therefore has no 

validity or legal standing in the outcome of the current application. 

4. The height of the outbuilding should be lowered to assist with the visual impact. 

Comments:  Commentary has been provided in the body of this report that discusses 

the lessening of any visual impact with a conclusion deeming the Performance 

Criteria satisfied.  The lots in this vicinity of Leary Avenue have the ideal northern 

aspect and the elevation offers clear view corridors in many directions.  The 

observed design practices indicate that living areas are located on the northern 

elevation and on many sites the second level of the homes in Leary Avenue.  It 

would be unlikely that living rooms would have a southerly aspect in this situation 

when the view is uninhibited to the north. 

Any lessening of height would affect the placement and installation of the solar 

panels. 

5. No details of the construction procedure, materials or type of finish have been 

provided. 

Comments:  The applicant has indicated that the outbuilding on the northern side 

facing the street will be clad and rendered to suit the colour scheme of the house. 

The matter of colours and finishes is not a primary planning consideration or a 

legislative requirement in most jurisdictions and the ability for Council to impose 

conditions on colours texture and materials is not reinforced in the DIPS provisions. 
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6. An inappropriate species of trees has been specified to eliminate visual impacts.  The 

trees will also create a possum habitat and an alternative option should be decided. 

Comments:  The tree planting seems to be part of an incomplete arrangement 

between the parties.  Council was not privy to any discussions.  There is nothing in the 

planning scheme requiring such measures to be employed. 

7. It is requested that Council put a time frame on the completion of the outbuilding, 

house, the boundary visual elimination concerns and the grounds. 

Comments:  Under clause 8.11 of the DIPS there is limited capacity to impose 

conditions and restrictions in regard to timetables for commencing and completing 

stages.  Although the capacity is there it doesn’t provide guidance on the measures 

to be undertaken if the timetables are not followed.  The planning legislation requires 

substantial commencement within two years of the planning permit being issued.  

This means that building and plumbing permits have been issued and a physical start 

made.  It is submitted that the building has substantially commenced albeit without 

building consent which will be applied for if the planning application is approved. 

The Building Act has similar timetables and also includes a start by date. 

In summary nothing has been submitted that provides any substantive reasons as to how 

the identified Performance Criteria have not been satisfied. 

FINANCIAL IMPLICATIONS 
No financial implications are predicted unless an appeal is made to the Tribunal against 

the decision and legal counsel is required to defend the Planning Authority decision. 

RISK IMPLICATIONS 
No risks to the Council have been identified based on the provision of inaccurate 

information or improper assessment processes being undertaken. 

CONCLUSION 
The application has undergone the required assessment process to determine whether an 

appropriate recommendation can be made for the submitted application.  The 

representations have been assessed and the primary matters of concern are not based 

on the actual discretion conferred to Council to decide the application.  The issues that 

do have relevance have been considered and comments provided previously conclude 

that the Performance Criteria have been satisfied. 

ATTACHMENTS 

⇩1. Application for Planning Permit - PA2017.0114 - 17 Leary Avenue  

⇩2. All representations - PA2017.0114 - 17 Leary Avenue  

  

 

RECOMMENDATION 
That the Planning Authority, pursuant to the provisions of the Devonport Interim Planning 
Scheme 2013 and Section 57 of the Land Use Planning and Approvals Act 1993, approve 
application PA2017.0114 and grant a Permit to use and retrospectively develop land 
identified as 17 Leary Avenue, Stony Rise for the following purposes: 

• Residential (outbuilding) - assessment against performance criteria for setbacks and 

building envelope 
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Subject to the following conditions: 

1. The use and development is to proceed generally in accordance with the submitted 

plans referenced as Eloise Forth, 17 Leary Avenue dated 11 August 2017 copies of 

which are attached and endorsed as documents forming part of this Planning 

Permit. 

2. The developer is to take all reasonable steps during construction to minimise off site 

environmental effects occurring that might result in a nuisance.  This includes air, 

noise and water pollution and doesn’t allow for burning of any waste materials. 

3. The developer is to utilise the existing stormwater service connection and driveway 

and kerb crossover for the purposes of this development. 

Note:  The following is provided for information purposes. 

A This is not a building or plumbing permit.  Prior to commencing any building or 

plumbing work the developer is to obtain the necessary building & plumbing 

approvals & provide the required notifications in accordance with the Building Act 

2016. 

B In regard to condition 2 this includes ensuring that noise emitted from portable 

apparatus and hours of operation of those devices are within the scope indicated 

by the Environmental Management and Pollution Control (Noise) Regulations 2016. 

C In regard to condition 3 the applicant should contact Council’s Engineering 

Department with any enquiries. 

D The permitted development is to be used only for activities associated with the 

General residential zoning of the land. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Author: Shane Warren 

Position: Planning Coordinator 

Endorsed By: Matthew Atkins  

Position: Deputy General Manager  
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Report to Planning Authority Committee meeting on 18 September 2017 

ITEM 4.2 

4.2 AM2017.02 & PA2017.0101 REZONING FROM PORT AND MARINE 

ZONE TO LOCAL BUSINESS ZONE TO ALLOW THE DEVELOPMENT OF 

A RETAIL COMPLEX - 2-12 MURRAY STREET, EAST DEVONPORT 

File: 34397 D492437        

 

RELEVANCE TO COUNCIL’S PLANS & POLICIES 
Council’s Strategic Plan 2009-2030: 

Strategy 2.1.1 Apply and review the Devonport Interim Planning Scheme as 

required, to ensure it delivers local community character and 

appropriate land use 

SUMMARY 
The purpose of this report is to enable Council’s Planning Authority Committee to 

determine whether firstly, to certify planning scheme amendment AM2017.02 to rezone 

land from Port and Marine Zone to Local Business Zone and secondly, grant a planning 

permit for development of land, PA2017.0101, in regard to a combined application made 

under Section 43A of the Land Use Planning and Approvals Act 1993 (the Act). 

The original version of this report to certify the amendment was submitted to Council on 

28 August 2017. 

Since this time, two matters have arisen which require the Planning Authority’s approval 

before the Tasmanian Planning Commission (TPC) can further the process. 

Firstly, due to an amended set of drawings the date reference in the recommendation 

was incorrect and needs to reflect the date of the revised plans being 22 August 2017. 

Secondly and acting on advice from the TPC it has been suggested to revise the 

legislative references to better describe the amendment that has been certified and the 

permit conditions associated with the amendment. 

These changes have been made to the recommendation.  There has been no change to 

the contents of the report or other parts of the recommendation. 

To ensure due process the application will be advertised again extending the public 

exhibition period to 18 October 2017.  Any representations received will now be submitted 

through a Section 39 report to Council. 

BACKGROUND 

Planning Instrument: Devonport Interim Planning Scheme 2013 (the Scheme) 

Applicant: 6tyo Pty Ltd 

Owner: Devonport City Council 

Proposal: Rezoning from Port and Marine Zone to Local Business Zone to 

Allow the Development of a Retail Complex 

Existing Use: Vacant Land 

Existing zone: Port and Marine 

Decision Due: 30/08/2017 
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SITE DESCRIPTION 
The subject site is located on the southern side of Murray Street, East Devonport.  It 

comprises six titles which were developed originally for residential purposes.  Demolition of 

the last two dwellings at 4 & 10 Murray Street was approved in late 2011. 

A compilation of the six sites results in a general rectangular shape with an east-west axis.  

The construction of Norton Way approximately 16 years ago also provided an alternative 

road frontage to the lots however nothing on any of the sites capitalised on this 

arrangement. 

The site is clearly observed when exiting the ferry terminal quarantine area onto Murray 

Street and is currently a managed grassed area.  The land further west is the East 

Devonport port area containing the Ferry Terminal and berthing areas.  The land 

immediately west contains two commercial activities and the land immediately east 

adjacent to the existing business zone is a Telstra communication exchange building. 

Figure 1 provides further descriptive details of the site which are complemented by similar 

details prepared by the applicant. 

 

Figure 1 – Location Plan, 2 – 12 Murray Street, East Devonport 

DISCUSSION 
In general terms the development of the land for retail uses cannot occur unless an 

appropriate zone is applied to the land.  Section 43A of the Act provides opportunity for a 

person to request a Planning Authority to also consider an application for a permit which 

would not be allowed if the planning scheme was not amended as requested. 

Amendment 
Figure 2 is a reproduction from the application that provides an overview of the current 

zones with the subject site outlined in a contrasting colour for identification purposes.  It is 

proposed that this strip be coloured to indicate an extension to the Local Business zone 

that currently extends along Murray Street and Wright Street. 
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Figure 2 – Current zone overlay, 6tyo 43A Application July 2017 

A comprehensive submission has been prepared by the applicant.  This has been 

prepared taking into account the requirements of the Act, relevant strategic documents 

and the relevant provisions of the Scheme insofar as the use and development standards 

which apply.  The content has been examined and nothing of any consequence has 

been identified that might present a dissimilar view. 

The application includes a Traffic Impact Assessment which has been examined by the 

Council Engineering Department.  Minor matters identified can be included as conditions 

in the recommended permit. 

It is prudent to draw attention to the applicant’s commentary under Section 2.1 of their 

submission.  This discusses the inappropriateness of the Port and Marine Zone.  It is also 

noted that the subject titles and many others along the waterfront and used for port and 

shipping purposes were originally zoned ‘Transport and Warehouse’ under the 1984 

Devonport and Environs Planning Scheme.  However, an amendment to create a ‘Port’ 

zone was made with final approval by the Resource Planning and Development 

Commission in February 2003. 

The genesis of this amendment occurred in 2002 when the Port of Devonport Corporation 

(PDC) and the Devonport Council collaborated to initiate an amendment.  At the time 

the PDC owned several titles adjacent the waterfront including those subject to this 

application and submitted that the Transport and Warehouse zone did not provide clear 

guidelines on what they could or couldn’t do within the port area.  The Council similarly 

contended that there were inadequate development controls on the Port’s operation 

under the existing Transport and Warehouse zone to address maximum building height, 

lighting, car parking, call centre activities and tourist facilities. 

Figure 3 provides an overview of the site in March 2004 before the current existing 

arrangement had commenced for vehicular and pedestrian access and egress from the 

ferry terminal. 
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Figure 3 – Site overview, Photo source DCC Archive March 2004 

In January 2006 the strategic direction also changed when the State Government merged 

Tasmania’s four ports into one entity called the Tasmanian Port Corporation Pty Ltd known 

as TasPorts.  By this time the reconfiguration of the vehicular access and queuing area 

prior to embarkation was complete.  Figure 4 captures the location in March 2006 which 

has remained virtually unchanged since. 

 

Figure 4 – Location overview, Photo source DCC Archive March 2006 

The subject lots were purchased by Devonport Council from TasPorts in June 2009 and in 

2013 the Council resolved to begin the necessary process to establish a Regional Visitor 

Information Centre in collaboration with the Cradle Coast Authority.  This project, which 

would also have required a change in zoning did not proceed. 

Historically the site has been subject to considerable investigation for future use and 

development but nothing has advanced to an application.  This combined application 

for rezoning and development provides that opportunity and it seems reasonable based 

on the applicant’s submission that a zone change is in order to allow that to happen. 
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Planning Permit Considerations 

Associated with this proposed zone change is the development component to allow a 

supermarket and two smaller general retail outlets.  The applicant has submitted an 

analysis of the development against the Local Business Zone of the Scheme.  This summary 

includes commentary on the Zone Purpose Statements, Local Area Objectives and 

Desired Future Character Statements. 

Additional comments to supplement those submitted by the applicant are conveyed as 

follows. 

20.3.1 Discretionary permit use 

The applicant has provided advice and it is agreed that the supermarket is a permitted 

use in the Local Business Zone.  The uses of the two smaller tenancies are unknown at this 

stage which creates the position of those uses being classed as discretionary General 

Retail and hire activities if they do not fit within the ambit of the Permitted use 

qualifications.  It seems reasonable to include the likelihood of one or both being 

discretionary in the assessment of this application.  It should be noted that the actual 

occupant does not have to be known to form a view on whether the Performance 

Criteria (PC) under this clause can be satisfied. 

The applicant has addressed the local area objectives and desired future character 

statements on pages 43-45 of their submission.  The remaining PC are statements based on 

whether the general retail and hire use will be required to service the requirements of the 

local resident and visitor population. 

Comments:  This criterion virtually includes any retail activity.  For example, a shop selling 

bushwalking apparel will service both local and visitor needs and would be deemed to 

satisfy the PC. 

Figure 5 provides an overview of the proposed site that indicates building scale, vehicle 

parking and access arrangements. 

 

Figure 5 – Proposed site plan retail development 6tyo Project 13.159 
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The remaining criteria mandates any general retail and hire use to have minimum 

potential to service a population beyond the local community, minimum potential to 

have immediate incremental and cumulative adverse effect on the regional pattern of 

retail and service provision and have minimum potential to displace retail, business and 

professional use. 

Comments:  This PC has the objective of not allowing an activity to be located in this zone 

that is best suited in another zone due to its likely bulk and scale and inappropriate 

location in a local area.  It also ensures that the local shopping area does not lose its 

identity because of an improper transition of some retail and business activity.  For 

example, any application for a large Homemaker type activity would not be suitable in 

Murray Street if the application required demolition of smaller specialty shops that had 

served the community for many years. 

In this proposal, the buildings are not of a scale that causes any adverse effect to the 

existing retail hierarchy at East Devonport. 

The remaining development standards for the zone have been addressed in the 

application and no further comments are made. 

The Scheme also includes 11 Codes that may be applicable.  Discretions have been 

identified in the Change in Ground Level Code (E4), the Sign Code (E7) and the Traffic 

Generating Use and Parking Code (E9). 

The applicant has provided a satisfactory submission to satisfy the PC of Codes E4 and E7 

and these are accepted without any further discussion.  The submission in respect to Code 

E9 requires some additional commentary to ensure that the Planning Authority are aware 

that the compliant number of vehicle spaces (58) differs considerably to that to be 

provided by the developer (40). 

The application includes a comprehensive assessment of how either the Acceptable 

Solutions and Performance Criteria can be satisfied which is supplemented by a Traffic 

Impact Assessment.  From a practical perspective, it is in the developer’s best interest to 

provide a satisfactory level of parking for customers and if there is justification for a lesser 

quantum based on a business model it could be deemed that the numbers provided are 

reasonable. 

However, the Planning Authority has to consider the broad approach and determine 

whether the reduced number of spaces (18) may cause displacement of parking spaces 

elsewhere in the shopping locality if supermarket customers find the car park full and park 

in the existing on street spaces provided nearby. 

The consideration of reduced car parking numbers onsite is discussed in detail within the 

Traffic Impact Assessment (TIA) by Midson Traffic Pty Ltd that is annexed to the application.  

The TIA is prefaced with the comment that land use developments generated traffic 

movements and without a clear understanding of the type of traffic movement, scale, 

timing, duration and location there is a risk that traffic movements may contribute to 

safety issues and unforeseen congestion or other problems. 

The author’s conclusion finds that the traffic generation of the proposed development is 

likely to be 2,082 vehicles per day and 215 trips per hour during peak periods.  It further 

submits that the relatively small shortfall of 18 spaces is considered acceptable in light of 

shared parking principles and the large amount of time restricted on-street parking in the 

surrounding road network. 

As a footnote it is considered prudent for the Planning Authority to have an understanding 

of how the compliant car parking numbers are calculated.  Table E9.1 of the Traffic 
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Generating Use and Parking Code requires 1 space per every 30m2 of gross floor area.  

Gross floor area means ‘the total floor area of the building measured from the outside of 

the external walls or the centre of a common wall’. 

Although the factors allow for a reasonably easy calculation of required numbers there is 

some disparity due to the indifferent floor areas from back of house to front of house for 

different retail activities.  Having a unilateral factor for all shops without any proven ratios 

lacks any science and can create an unreasonable discretionary permit pathway. 

It becomes important therefore that the submission of a Traffic Impact Assessment by a 

suitably qualified and experienced professional can assist greatly in determining the merits 

of whether the relevant Performance Criteria are satisfied. 

STATUTORY REQUIREMENTS  
The application and the assessment of the application must comply with the requirements 

of the Land Use Planning and Approvals Act 1993 and the provisions of the Devonport 

Interim Planning Scheme 2013. 

COMMUNITY ENGAGEMENT 
If Council decides to certify the amendment and consent to the development the details 

of the zoning amendment, draft permit conditions, the application and the decision of the 

Planning Authority are to be exhibited for 28 days. 

Following this public exhibition period, a report will be prepared for the Planning Authority 

discussing the merits on any representation received during this time.  This report and any 

endorsed recommendations are then forwarded to the Tasmanian Planning Commission 

(TPC).  In normal circumstances, the TPC would conduct a Hearing and invite persons who 

made a representation, the applicant and the Planning Authority to assist them with their 

final determination. 

FINANCIAL IMPLICATIONS 
No financial implications are predicted unless an appeal is made to the Tribunal against 

the decision and legal counsel is required to defend the Planning Authority decision. 

RISK IMPLICATIONS 
No risks to Council have been identified during the assessment of the application. 

CONCLUSION 
The application has been referred to internal and external parties (TasWater) with an 

interest in the development.  Responses received have been formed into conditions and 

notes as appropriate. 

The applicant has submitted in conclusion that the land located at 2-12 Murray Street, East 

Devonport be rezoned from Port and Marine to Local Business in order to facilitate a new 

purpose-built retail complex within the East Devonport Village. 

It is has also been submitted that the application has demonstrated that the proposed 

rezoning is consistent with the: 

Common and local provisions of the Scheme; 

Objectives set out in Schedule 1 of the Act; 

State Policies; 

Cradle Coast Regional Land Use Strategy; and 
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Gas Pipelines Act 2000. 

In addition it is submitted by the applicant that the proposed retail complex development 

has demonstrated compliance with the applicable standards of the Scheme if the 

amendment were in place.  On this basis it is considered that the combined permit and 

amendment to the Scheme can be supported. 

 

ATTACHMENTS 

⇩1. Proposed Zone Map Change  

⇩2. Planning Submission - 2-12 Murray Street, East Devonport - PA2017.0101  

⇩3. Development Application - Retail complex - 2-12 Murray Street, East 

Devonport 

 

⇩4. Traffic Impact Assessment  

  

 

RECOMMENDATION 

That the Planning Authority under Section 43A of the Land Use Planning and Approvals Act 

1993: 

A. Agree to certify amendment AM2017.02 under Section 35 to rezone land from Port 

and Marine to Local Business as meeting the requirements specified in Section 32; 

and 

B. Determine that permit application PA2017.0101 meets the requirements under 

Section 43C for the development of a Retail Complex and consolidation of land 

identified as 2 – 12 Murray Street, East Devonport subject to the following conditions: 

1. Unless requiring modification by subsequent conditions on this permit the use 

and development is to proceed and be undertaken generally in accordance 

with the submitted plans referenced as Project No 13.159 issue dated 22 August 

2017 by 6tyº Pty Ltd and the Traffic Impact Assessment by Midson Traffic Pty Ltd 

dated May 2017, copies of which are attached and endorsed as documents 

forming part of this Planning Permit. 

2. The developer is to comply with the conditions contained in the Submission to 

Planning Authority Notice which TasWater has required to be included in the 

planning permit, pursuant to section 56P(1) of the Water and Sewerage Industry 

Act 2008. 

3. The developer is to take all reasonable steps during demolition and 

construction to prevent environmental effects occurring that might result in a 

nuisance.  This includes no immediate off-site storage of associated building 

equipment and materials on public land and the pollutant effects of noise and 

water as well as air pollution from the result of any burning of waste. 

4. The development will be required to limit stormwater discharge to that 

equivalent to 50% of the development site being impervious.  Calculations and 

design drawings will need to be provided and approved to satisfy this before 

work commences.  The on-site detention design can include surface storage in 

the carpark area. 
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5. The developer is to install a single stormwater service connection only servicing 

the proposed development.  Any redundant stormwater service connections 

are to be located and capped off in accordance with the industry standard. 

6. The development is to be located clear of the existing ‘Gateway’ tree, surround 

and road markings in Murray Street.  In this regard the proposed entrance 

should be located slightly to the west. 

7. The developer is to provide details on their plans of the suitable treatments for 

the relocation and reinstatement of the existing streetscape features including 

exposed aggregate concrete, street trees, surrounds, street light standards, 

stamped concrete footpath panels and road markings along the Murray Street 

frontage. 

8. The developer is to design a suitable pit grate and surround to replace the 

existing stormwater side entry pit at the heavy vehicle entrance off Norton Way. 

Note:  The following is provided for information purposes. 

The development is to comply with the requirements of the current National Construction 

Code.  The developer is to obtain and provide the necessary building and plumbing 

approvals and notifications in accordance with the Building Act 2016 prior to 

commencing building or plumbing work. 

The developer is to obtain approval from Council's Environmental Health Department 

before any works commence on the food preparation/handling areas.  As part of this a 

building surveyor is to submit a Form 42 and associated paperwork, details of the nature of 

the foods intended to be prepared, types of manufacturing and preparation intended to 

be undertaken on the premises, and any relevant drawings, specifications and 

documents that relate to that work. 

There are no disabled parking spaces indicated in the proposed parking layout.  This will 

need to be included. 

It is not clear that the proposed heavy vehicle/RV exit onto Norton Way is wide enough for 

the required left-hand turn for the intended vehicle sizes.  Consideration should be given 

to widening or aligning the access to suit the required turning paths. 

The one-way connection between Murray Street and Norton Way is not on a road reserve 

and cannot be relied on. 

The proposed Light/Heavy vehicle exit onto Murray Street appears to adversely impact 

the existing traffic management treatment enabling access into the Ferry terminal.  The 

submitted TIA does not address this feature and it should be noted due to the existing use 

of this facility this traffic management feature is not relocatable without consent between 

the Road Authority and TasPorts. 

 

 

 

 

 

Author: Shane Warren 

Position: Planning Coordinator 

Endorsed By: Matthew Atkins  

Position: Deputy General Manager  
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Planning Authority Committee meeting Agenda 18 September 2017 

 

5.0 CLOSURE 
 

There being no further business the Chairman declared the meeting closed at        pm. 
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