NOTICE OF MEETING
Notice is hereby given that a Planning Authority Committee meeting of the Devonport
City Council will be held in the Council Chambers, on Monday 17 July 2017, commencing
at 5:00pm.
The meeting will be open to the public at 5:00pm.
QUALIFIED PERSONS
In accordance with Section 65 of the Local Government Act 1993, I confirm that the
reports in this agenda contain advice, information and recommendations given by a
person who has the qualifications or experience necessary to give such advice,
information or recommendation.

Paul West
GENERAL MANAGER
12 July 2017
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Agenda of a meeting of the Devonport City Council’s Planning Authority Committee to
be held at the Council Chambers, 17 Fenton Way, Devonport on Monday 17, July 2017
commencing at 5:00pm.
PRESENT
Present
Chairman

Apology

Ald S L Martin (Mayor)
Ald C D Emmerton
Ald G F Goodwin
Ald J F Matthews
Ald T M Milne
Ald L M Perry

IN ATTENDANCE
All persons in attendance are advised that it is Council policy to record Council Meetings,
in accordance with Council’s Audio Recording Policy. The audio recording of this
meeting will be made available to the public on Council’s website for a minimum period
of six months.

1.0 APOLOGIES
2.0 DECLARATIONS OF INTEREST

PAGE 2
Report to Planning Authority Committee meeting on 17 July 2017

3.0

DELEGATED APPROVALS

3.1

PLANNING APPLICATIONS APPROVED
AUTHORITY 12 JUNE 2017-7 JULY 2017

UNDER

DELEGATED

ATTACHMENTS
⇩ 1.

Planning Applications Approved under Delegated Authority 12 June 2017-7
July 2017

RECOMMENDATION
That the list of delegated approvals be received.

Author:
Position:

Jennifer Broomhall
Planning Administration Officer

Endorsed By:
Position:

ITEM 3.1

Brian May
Development Manager
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ATTACHMENT [1]

Planning Applications Approved Under Delegated Authority – 12 June 2017-7 July 2017
Application
No.

Location

PA2017.0017

36 Cutts Road Don

PA2017.0047

145 Rooke Street Devonport

PA2017.0058

2 Luck Street Spreyton

PA2017.0059

16 Tedmon Street Spreyton

PA2017.0060

23 Ferguson Drive Quoiba

PA2017.0061

34 Parker Street Devonport

PA2017.0065

26 North Caroline Street East
Devonport
Greenway Avenue Devonport

PA2017.0068

4 Nyora Court Miandetta

PA2017.0070
PA2017.0078

4 Redruth Court Spreyton
34-44 Lovett Street Devonport

PA2017.0062

Description
Two lot subdivision
Community Meeting and Entertainment (Art Gallery) and Tourist Operation
(Visitor Centre).
Storage Units
Residential (multiple dwellings x 2) assessment against performance criteria
for setbacks and building envelope and Traffic Generating Use and Parking
Code
Change of Use to Resource Processing - assessment against performance
criteria for Traffic Generating Use and Parking Code (fewer parking spaces
than required)
Two lot subdivision – assessment against performance criteria for suitability of
a lot for use or development
AM2017.01 Rezoning from General Residential to Commercial and
PA2017.0062 Transport Depot and Distribution & Storage
Residential (communal house)
Residential (as constructed dwelling additions and carport) – assessment
against performance criteria for setbacks and building envelope
Residential (single dwelling and shed)
Recreation - weather shelter
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Approval Date
19/06/2017
13/06/2017
28/06/2017
20/06/2017

15/06/2017
14/06/2017
3/07/2017
15/06/2017
5/07/2017
27/06/2017
5/07/2017
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4.0

DEVELOPMENT REPORTS

4.1

PA2017.0055 RESIDENTIAL (MULTIPLE DWELLINGS X 5 TO BE USED
FOR THE PURPOSES OF SUPPORTED ACCOMMODATION FOR
DISABLED PERSONS) - ASSESSMENT AGAINST THE PERFORMANCE
CRITERIA FOR PROVISIONS INCLUDING 10.4.1, 10.4.2, 10.4.3 AND
TRAFFIC GENERATING USE AND PARKING CODE (LESSER THAN
PERMITTED NUMBER OF PARKING SPACES) - 35 DANA DRIVE
DEVONPORT
File: 33814 D480397

RELEVANCE TO COUNCIL’S PLANS & POLICIES
Council’s Strategic Plan 2009-2030:
Strategy 2.1.1

Apply and review the Devonport Interim Planning Scheme as
required, to ensure it delivers local community character and
appropriate land use.

Strategy 2.1.2 Provide high quality, consistent and responsive development
assessment and compliance processes.

SUMMARY
The purpose of this report is to enable Council’s Planning Authority Committee to make a
decision regarding planning application PA2017.0055.

BACKGROUND
Planning Instrument:
Applicant:
Owner:
Proposal:

Existing Use:
Zoning:
Decision Due:

Devonport Interim Planning Scheme 2013
Simon Leigh Baldock
Lucas Estate (Tas) Pty Ltd
Residential (multiple dwellings x 5 to be used for the purposes of
supported accommodation for disabled persons) – assessment
against the performance criteria for provisions including 10.4.1,
10.4.2, 10.4.3 and Traffic Generating Use and Parking Code
(lesser than permitted number of parking spaces)
Vacant, undeveloped land
General Residential
24/07/2017

SITE DESCRIPTION
The site is identified by Certificate of Title 172559/39 and with the property address of
35 Dana Drive, Devonport. The site is zoned General Residential under the Devonport
Interim Planning Scheme 2013 (DIPS) and comprises a land area of approximately 1007m2.
The land is currently vacant and forms part of the Dana Drive subdivision development
adjacent to the Bass Highway.
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Figure 1 – Location of site 35 Dana Drive, Devonport (Source: DCC Geocortex – aerial imagery 2015).

APPLICATION DETAILS
The application seeks approval for the use and development of five multiple dwellings
(units) on the site. The proponent’s application is that these dwellings are to be purpose
built to provide residential accommodation for disabled persons. Each of these dwellings
comprise a single storey, two-bedroom profile.
A site plan of the proposed development is reproduced in Figure 2 below and a full copy
of the proposal plans is included as Attachment 1.
A similar use and development was approved at 31 Dana Drive with these dwellings now
completed and subsequently strata titled. Property information obtained via the State
Government’s Land Information System Tasmania (the LIST) database indicates these units
are now under the ownership of Housing Tasmania.

Figure 2 – Proposed multiple dwelling development plans – 35 Dana Drive, Devonport
(Source: DCC – PA2017.0055)

ITEM 4.1
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PLANNING ISSUES
Classification of use and development
A central theme in discussions with the applicant has been the classification of the use
and development under the DIPS – more specifically the applicable planning scheme
provisions for multiple dwellings which are built for the particular purpose of providing
residential accommodation for disabled persons.
In this context, it is noted that there are a number of terms currently in general circulation
including “assisted living”, “assisted housing”, “adaptable housing”, etc. For the previous
planning permit application for a similar development at 31 Dana Drive, the Resource
Management and Planning Appeal Tribunal (RMPAT)1 also utilised a description featuring
the term “supported accommodation”.
The DIPS does not provide a definition for the above terms.
In the absence of a common description and in order to try and establish some consistent
terminology as to the intended purpose of the dwellings some dialogue was afforded to
the description of “assisted housing” in the draft State Planning Provisions.
Whilst not yet in effect, the State Planning Provisions which will form part of the future
Tasmanian Planning Scheme (TPS), makes reference to “assisted housing” in the
prescription of the residential use category. That term is subsequently defined as:
assisted housing means housing provided by an organisation for higher needs
tenants or residents, including those with physical or intellectual disabilities, and
may include associated support services.
Some further commentary is warranted to establish the context in which the term “assisted
housing” is made under the State Planning Provisions. The term is used on eight occasions:
-

Once in the defined terms.
Once in the description/definition of the Residential use category;
Once in the qualification for Residential use in the Community Purposes zone; and
Five times in the definition of “vulnerable use” under various Codes.

In general terms, the definition of “assisted housing” is provided to qualify under what
circumstances residential use can be considered in the Community Purpose zone. This is
consistent with its use as a “descriptor” associated with the residential use category. It is
not a separate use category in its own right, nor does it supplant an alternative and
specific set of use and development standards under the SPPs.
Additionally, and perhaps most importantly, the SPPs are not yet in effect. Until such time
as the Tasmanian Planning Scheme comes into operation, the DIPS remains the statutory
instrument against which land use and development is regulated for the Devonport
municipal area.
In accordance with the requirements of the DIPS (provision 8.2.1), all use and
development must be categorized into a prescribed use class as set out under Table 8.2.
In this case the proposal is appropriately described by the residential use category:
Use of land for self-contained or shared living accommodation. Examples
include an ancillary dwelling, boarding house, communal residence, home-

The Resource Management and Planning Appeal Tribunal (RMPAT) was involved as a result of a person
having made a representation against the discretionary planning permit application, appealing Council’s
decision to approve that application. An agreement was reached between the parties with regard to the
resolution of that appeal and RMPAT subsequently directed Council to issue a permit with conditions.
1
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based business, hostel, residential aged care home, residential college, respite
centre, retirement village and single or multiple dwellings.
The proposed development also appropriately conforms to the definition of a dwelling as
detailed at provision 4.1.3 of the DIPS:
means a building, or part of a building, used as a self-contained residence and
which includes food preparation facilities, a bath or shower, laundry facilities, a
toilet and sink, and any outbuilding and works normally forming part of a
dwelling.
Furthermore, there are two or more dwellings proposed for the site and so it also conforms
to the definition of multiple dwellings (also established under provision 4.1.3).
Whilst the submitted application nominates dwellings for a specific purpose (“supported
accommodation”), the DIPS does not differentiate between these “purpose built”
dwellings and dwellings in the more traditional context. The same set of standards
prescribed by the planning scheme are applicable in either instance. The DIPS does not
provide any additional or alternative provisions (use and development standards) that
specifically deal with “supported housing” in the General Residential zone.
These may be dwellings for a specific purpose (ie supported accommodation), but for the
purposes of this assessment against the requirements of the planning scheme they are
multiple dwellings for residential use. Accordingly, the DIPS standards dealing with such
are both appropriate and applicable.
The description given to the application as “residential (multiple dwellings x 5 to be used
for the purposes of supported accommodation for disabled persons)” is considered
appropriate and reflects the permit description issued for the similar development at 31
Dana Drive under the direction of RMPAT.
Furthermore, this RMPAT proceeding
considered and applied the residential development standards of the General Residential
zone set out for multiple dwellings under the residential use classification.
The above commentary establishes a logical line of reasoning as to the appropriate
classification of the proposed use and development and the applicable standards for
assessment under the DIPS. This advice has been made clear to the applicant on a
number of occasions, who seemingly maintains the opinion that owing to the nature and
intended purpose of the dwellings the proposal may be assessed under a different
classification. The applicant’s continued assertion in this regard is not supported.
Compliance with planning scheme standards
The proposed development relies on the Council exercising discretion on a range of
provisions under the DIPS because compliance with the permitted standards is not
achieved. These relate to standards prescribed for the General Residential zone and the
Traffic Generating Use and Parking Code.
These discretionary matters are the same as those that were brought to the applicant’s
attention by Council planning staff when very similar development plans were submitted
(on a preliminary basis) for this site in October 2016.
In general terms, the Acceptable Solutions of the planning scheme set out the permitted
standards, whilst the corresponding Performance Criteria provide the discretion to
consider an alternative way of meeting an objective for a standard (where the
Acceptable Solution is not satisfied).
The nature of a Performance Criteria is that they do allow flexibility to consider particular
circumstances – however such discretion is still framed by the requirements (and the ability
to satisfy such) prescribed by that relevant Performance Criteria.
ITEM 4.1

PAGE 8
Report to Planning Authority Committee meeting on 17 July 2017

Noting the extent of discretion sought and the need for that discretion to satisfy a number
of Performance Criteria prescribed by the DIPS, the applicant was advised that additional
information would be required to enable a proper assessment of the application and
further inform the exercise of discretion, more specifically to assist with determining
compliance against the relevant Performance Criteria. This additional information request
was issued to the applicant in accordance with section 54 of the Land Use Planning and
Approvals Act 1993.
The response presented by the applicant is generally premised around the intended
purpose of the dwellings to provide housing for disabled persons which lends justification
for the use of discretion and departure from the permitted standards.
The following table summarises some of the key considerations relating to the discretions
sought where the applicable permitted standards of the DIPS have not been met.
Discussion is provided against these standards and the supporting justifications provided
by the applicant.
Discretionary matter
(planning scheme
provision)
10.4.1 – Residential density
for multiple dwellings

Discussion

The permitted standard (Acceptable Solution A1) requires a site
area per dwelling of not less than 325m2. The discretion sought is for
a site area of approx. 202m2 per dwelling. The corresponding
Performance Criteria (PC) does allow for the consideration of a
lesser than permitted site area per dwelling and sets the relevant
“tests” whereby such discretion can be exercised.
It is noted that the recently approved development at 31 Dana
Drive has established a lesser than permitted site area per dwelling
which is comparable with the discretion sought in this instance.
Compatibility with dwelling density of the surrounding area
represents one of the tests to be satisfied.
Notwithstanding the above, the required discretion is still a
considerable departure from the permitted standard. In support of
the discretion sought the applicant has provided the following
commentary:
“The site area per dwelling is deliberately designed to take into
account the anticipated needs for outside space by a resident
who is choosing to live in supported housing. There is a physical
inference in the design of a cluster with minimal open space for
reasons of the efficient use of land as surplus land can be not
wanted by residents, typically unable to be adequately cared for
by residents and may in certain circumstances be causative of
anxiety.
Another reason is that close supervision between
neighbors who are in open space areas is relevant where the
residents may be poor of health, reduced mobility or lacking any
desire to use private open space”.
Whilst not addressing the requirements of the PC specifically, the
applicant has provided some rationale as to why a departure from
the permitted can be considered.

10.4.2 – Building envelope
and setbacks for all
dwellings

The proposed development requires the discretion to allow a lesser
than permitted front and rear setback - as building is proposed to
occur outside of the permitted building envelope2 required by the

Provision 4.1.3 provides a definition for building envelope as meaning: the three-dimensional
space within which buildings are to occur.
2
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permitted standards of the DIPS. The corresponding Performance
Criteria (PC) examine matters including overshadowing, impact of
building form on streetscape/adjacent lots, etc.
The number of proposed units on the site (and the lesser than
permitted site area per dwelling discussed previously in regard to
provision 10.4.1) perhaps impedes the ability of the development to
comply with the permitted building setback standards.
Notwithstanding, the proposed setback of the dwellings is not
considered to result in or contribute to an unreasonable loss of
amenity through reduction in sunlight or privacy, or establish a
building form that is of detriment to the streetscape or adjoining
properties. No representations were received against the application
that would otherwise influence a conclusion to the contrary.
10.4.3 – Site coverage and
private open space for all
dwellings

Discretion to allow a lesser than permitted dedicated private open
space (POS) per dwelling (60m2 per dwelling being the permitted
standard), and further discretions including:
-

-

the dimensions of POS;
access to POS from the dwelling (the permitted standard
requires direct access from a habitable room other than a
bedroom);
orientation of POS with respect to solar access;
lesser than permitted impervious surface for the site (25% being
the permitted standard).

The
corresponding
performance
criteria
(PC)
to
the
abovementioned standards do allow for some flexibility where the
permitted standards are not met. To support the exercise of
discretion in this regard, the applicant (as part of the additional
information request) was directed to provide supporting justification
against the requirements of the PC (including shadow diagrams for
the POS of each dwelling to establish each has reasonable solar
access). The response provided by the applicant is as follows:
“Shadow diagrams 4C through to 4F accompany this Response.
It is a logical progression that where there is less private open
space at the site and this lesser quantity is justified due to the lack
of need or utility for POS that there will be lesser amounts of solar
access for the POS.
The dwellings to be constructed are not the kind of dwelling that
will see POS used by the occupants in a “typical” fashion, if there
is such a thing as typical in the use of POS.
The property adjoins an area of Public Open Space which is
highly relevant, it being available and offering maximum
supervised area for recreation.
The nature and extent of the POS on the site and its solar access is
effectively akin to that existing at the adjoining property
previously developed and approved by the Applicant where the
use of POS sets an effective benchmark or guide to the potential
use of POS at this site. The Applicant relies on this level of use and
submits that it is negligible.”
The submitted shadow diagrams3 demonstrate that the
dedicated POS areas for proposed units 3, 4 & 5 will receive
These shadow diagrams submitted by the applicant reference four time periods (9am, 11am,1pm
and 3pm) specified for “9/06/2015” it is not clear as to what this date refers to. The usual practice is
3
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minimal solar access. The applicant’s submission is generally that
the “traditional dwelling standards” relating to POS can be set
aside owing to the specific purpose of the dwellings to provide
residential housing for disabled persons. In other words, the
suggestion is made that the demand for residential amenities
such as POS (included solar access associated with that POS) is
lessened because of the intended occupiers/users of the
dwellings.
Following the proponent’s above rationale, it remains a difficult
proposition for the Council to determine what is sufficient in terms
of POS for such users/occupiers. It is not clear as to whether
organisations such as Housing Tasmania, have had any input into
the design of these units – but noting the purchase of similar
purpose-built dwellings at 31 Dana Drive, it can perhaps be
assumed some sort of acceptability was arrived at before such
acquisition was made.
Furthermore, discretions relating to private open space can
perhaps be characterised as “inward discretions” – in that they
are likely to impact future owners/occupants of the dwellings,
rather than pose external impact upon adjacent land.
10.4.6 – Privacy for
dwellings

The permitted standard of the planning scheme requires a shared
driveway for multiple dwellings to have a minimum separation of at
least 2.5m from a window or door to a habitable room, unless an
alternative means of screening is provided.
The corresponding Performance Criteria (PC) is generally framed on
the basis that an appropriate level of screening is provided for the
shared driveway or the driveway is otherwise located or designed so as
to minimise unreasonable detrimental impact (noise, light intrusion).
The detail submitted with the application showed a separation of
less than 2.5m from the shared driveway to the doors/windows of
habitable rooms of the dwellings and there was no provision of
screening nominated. Accordingly, the applicant was required to
provide additional information with justification as to how the PC
could be satisfied.
The subsequent response from the applicant was as follows:
“Accompanying Drawing 4A shows the driveway proximities and
likely vehicle movements. The parking areas are to the side of each
dwelling, the central driveway running east/west in the centre of the
property.
Plantings of pittosporum to screen windows are indicated on
Drawing 3.”
In this regard discretion can be both reasonably considered and
exercised, the inclusion of planted screenings (included on Drawing
3) will form part the plans endorsed by Council in the event of a
planning permit being granted.

Code E9 – Traffic
Generating Use and
Parking Code

The permitted minimum parking space requirements required for
multiple dwelling development in the General Residential zone is 2
parking spaces per unit and 1 dedicated visitor parking space for

for shadow diagrams to depict shadows for 21 June (the Winter Solstice) where shadows are at
their longest and provide a “worse-case scenario” for the estimation of overshadowing. Indeed,
the DIPS provides reference to this 21 June date at provision 10.4.3 A2 (d).
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every four units. In this case the permitted number of parking
spaces required for the development is deemed to be 11.
7 spaces are shown on the submitted plans so discretion is sought to
allow a lesser than permitted number of required parking spaces.
The relevant corresponding PC provision under the DIPS (E9.5.1 P1)
does allow for discretion to vary the permitted standard, and for
such discretion to have regard to the likely needs and requirements
of site users.
The Code also has regard to vehicle parking layout and vehicle
maneuverability (turning paths, etc.) with the permitted standards
referencing the relevant Australian Standards. The application of
these standards allows for a quantifiable demonstration of
adequate onsite parking and vehicle maneuverability.
From the detail provided with the application it was not sufficiently
apparent that the submitted vehicle parking and maneuverability
detail is prepared in accordance with Australian Standard AS/NZS
2890.1 (2004) – Parking Facilities – Off Street Car Parking.
To enable a proper assessment against the above requirements of
the DIPS, and as part of the additional information request, the
applicant was instructed to provide supporting rationale/
justifications against the requirements of:
-

Performance Criteria E9.5.1 P1 as to why a lesser than permitted
number of parking spaces should be considered; and

-

Demonstration
that
the
requirements
regarding
parking layout and vehicle maneuverability, (turning paths, etc.)
and as required under provision E9.6.1 A1.2, are sufficient and
have appropriate regard to the relevant Australian Standards
(namely AS/NZS 2890.1 (2004) – Parking Facilities – Off Street Car
Parking); or

-

Alternatively, where the permitted standards of E9.6.1 A1.2 are
not achieved, then appropriate rationale/justification should be
provided against the corresponding Performance Criteria of
E9.6.1 P1 demonstrating why the discretion to allow a departure
from the permitted standards should be considered.

The applicant proffers that a lesser than permitted number of
parking spaces is acceptable in the context of the previous
rationale put forward with respect to the intended use of the
dwellings for disabled persons. Noting this intended purpose, it does
not appear unreasonable to consider how that may influence a
lesser than permitted demand for parking spaces and enable the
exercise of discretion.
Notwithstanding the above comment, the issue of parking design
and vehicle manoeuvrability (turning paths, etc.) remain an
important consideration.
Included within the Australian Standard AS/NZS 2890.1 (2004) –
Parking Facilities – Off Street Car Parking is a standard turning
template which allows for verification as to whether sufficient area is
allowed for vehicle manoeuvrability.
As part of the normal
assessment procedure, the development application has been
assessed by the Council’s Engineering Group. That assessment has
identified that compliance with the abovementioned Australian
Standard is not sufficiently apparent to conclude that adequate
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vehicle manoeuvrability is provided. Whilst the proponent contends
that the submitted plans show such detail, these plans essentially
depict curved lines which are inconsistent with the turning template
under the abovementioned Australian Standard. Following the
proponent’s line of reasoning as to the specific purpose of these
dwellings to provide for disabled persons, it would seem appropriate
to ensure that adequate provision for manoeuvrability is made for
vehicle users within the site, including supported mobility vehicles (ie
vehicles with wheelchair pick up and set down capabilities).
Accordingly, compliance with AS/NZS 2890.1 (2004) – Parking
Facilities – Off Street Car Parking is deemed appropriate and a
permit condition to this effect is recommended should Council
determine to issue a planning permit.

COMMUNITY ENGAGEMENT
On 01/05/2017, Council received an application for the above development. Under
Section 57(3) of the Land Use Planning and Approvals Act 1993, the Planning Authority
must give notice of an application for a permit. As prescribed at Section 9(1) of the Land
Use Planning and Approvals Regulations 2014, the Planning Authority fulfilled this
notification requirement by:
(a)

Advertising the application in The Advocate newspaper on 21/06/2017;

(b)

Making a copy of the proposal available in Council Offices from the 21/06/2017;

(c)

Notifying adjoining property owners by mail on 20/06/2017; and

(d)

Erecting a Site Notice for display from the 20/06/2017.

The period for representations to be received by Council closed on 05/07/2017.

REPRESENTATIONS
No representations were received within the statutory 14-day public notification period
required by the Land Use Planning and Approvals Act 1993.

DISCUSSION
It is readily apparent that the applicant relies upon the purpose of the dwellings, that is to
provide residential accommodation for disabled persons, as the primary justification for
the use of discretion, and more specifically the departure from the permitted standards of
the DIPS.
The discretion to allow a lesser than permitted site area per dwelling (325m2 being the
permitted standard and 202m2 representing that sought) would appear to have a flow on
effect to the other applicable development standards of the planning scheme. In other
words, the number of dwellings proposed for the site impacts on the ability to comply with
the permitted standards relating to building setback, the allocation of private open
space, and available area for parking and vehicle turning/manoeuvrability within the site.
The number of discretionary components (where compliance with the permitted standard
is not achieved) perhaps lends some weight to an observation that the proposal
represents an over development of the site. Notwithstanding, it is appropriate for each
discretion to be considered on its merits and with regard to the requirements set by the
relevant Performance Criteria of the DIPS.
Discretions relating to private open space, on-site vehicle manoeuvrability etc, can
perhaps be characterised as “inward discretions” – in that they are likely to impact future
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owners/occupants of the dwellings, rather than pose external impact upon adjacent
land.
This report has provided an assessment and further commentary as to the requirements and
applicable development standards established under the planning scheme. It now remains
for the Council to determine as to whether the intended purpose of the dwellings to support
and provide residential accommodation for disabled persons is of sufficient benefit to justify
the use of discretion in the departure from the permitted standards of the DIPS.
As part of the normal assessment procedure, the application was internally referred to the
various Council departments with an interest in development applications.
The
requirements/comments of these referrals have been incorporated into this assessment as
appropriate.
In accordance with the requirements of the Water and Sewerage Industry Act 2008, the
application was referred to TasWater which subsequently issued a Submission to Planning
Authority Notice which requires certain conditions to be included with a planning permit in
the event that the application is approved.

FINANCIAL IMPLICATIONS
No financial implications are predicted, unless an appeal is made against the Council’s
decision to the Resource Management and Planning Appeal Tribunal. In such instance,
legal counsel may be required to represent Council. No representations were received
against the application, so the opportunity to appeal Council’s decision will reside with
the applicant only. Such appeal action may follow should the Council determine to
refuse the application, or against any conditions attached to the permit in the event of
Council approving the permit application.

RISK IMPLICATIONS
No risk implications are associated with a determination of this planning permit.

CONCLUSION
The application is for the use and development of five multiple dwellings (units) on the site,
and for these dwellings to be used for providing residential accommodation for disabled
persons.
This report has provided an assessment of the proposal against the requirements of the
DIPS and in particular those matters where the exercise of discretion has been sought. It
follows that the Council acting as a Planning Authority has two options to consider in
respect of the discretionary planning permit application:
Option 1:
Refuse the application on the basis that it exceeds the discretion that could reasonably
be considered under the following Performance Criteria:
-

10.4.1 P1 – Residential density for multiple dwellings; and
10.4.3 P2 – Private open space for all dwellings;

OR
Option 2:
Approve the application subject to conditions.
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ATTACHMENTS
⇩ 1.

Plans and documentation - PA2017.0055 - 35 Dana Drive Devonport

RECOMMENDATION
That Council determine either:
Option 1
That the Planning Authority, pursuant to the provisions of the Devonport Interim Planning
Scheme 2013 and Section 57 of the Land Use Planning and Approvals Act 1993, refuse
application PA2017.0055 for a Permit to use and develop land identified as 35 Dana Drive,
Devonport for the following purposes:
•

Residential (multiple dwellings x 5 to be used for the purposes of supported
accommodation for disabled persons) – assessment against the performance criteria
for provisions including 10.4.1, 10.4.2, 10.4.3 and Traffic Generating Use and Parking
Code (lesser than permitted number of parking spaces)

On the basis that it exceeds the discretion that could reasonably be considered under the
following Performance Criteria:
-

10.4.1 P1 – Residential density for multiple dwellings; and
10.4.3 P2 – Private open space for all dwellings;

Option 2
That the Planning Authority, pursuant to the provisions of the Devonport Interim Planning
Scheme 2013 and Section 57 of the Land Use Planning and Approvals Act 1993, approve
application PA2017.0055 and grant a Permit to use and develop land identified as 35
Dana Drive, Devonport for the following purposes:
•

Residential (multiple dwellings x 5 to be used for the purposes of supported
accommodation for disabled persons) – assessment against the performance criteria
for provisions including 10.4.1, 10.4.2, 10.4.3 and Traffic Generating Use and Parking
Code (lesser than permitted number of parking spaces)

Subject to the following conditions:
1.

Unless otherwise specified by a condition of this permit, the use and development is
to proceed generally in accordance with the submitted plans prepared by RFS
Projects and referenced as Supported Accommodation New Unit Development – Lot
39 Dana Drive, Devonport (Drawing Nos. 1 – 4). Copies of which are attached and
endorsed as documents forming part of this Planning Permit.

2.

The developer is to submit a design drawing of the proposed driveways, accesses
and car parking for approval prior to any works commencing. The car park layout is
to comply with Australian Standard AS/NZS 2890.1 (2004) – Parking Facilities – Off
Street Car Parking. All design drawings are to be submitted as part of any
subsequent building permit application and include turning paths for access and
egress for all proposed parking sites including 300mm clearance as per AS2890.1
Appendix B.

3.

The developer is to comply with the conditions (and have regard to any further
information) specified in the Submission to Planning Authority Notice which TasWater
has required to be included in the planning permit pursuant to section 56P (1) of the
Water and Sewerage Industry Act 2008. A copy of this Notice is attached.
ITEM 4.1
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Note: The following is provided for information purposes.

THIS IS NOT A BUILDING OR PLUMBING PERMIT.
Prior to commencing any building or plumbing work you are required to:
1.

Contact a Tasmanian registered Building Surveyor to determine the category of
building approval required, and

2.

Contact the Council Permit Authority to determine the category of plumbing
approval required.

In regard to condition 2 the applicant should contact Council’s City Infrastructure
Department – Ph 6424 0511 with any enquiries. For information, please find attached a
copy of the standard vehicle turning template provided under Australian Standard AS/NZS
2890.1 (2004) – Parking Facilities – Off Street Car Parking.
In regard to condition 3 and information specified in the TasWater Submission to Planning
Authority Notice, the applicant/developer should contact TasWater – Ph 136 992 with any
enquiries.
Hours of construction (including demolition) must be: Monday to Friday 7am – 6pm;
Saturday between 9am - 6pm; and Sunday/statutory public holidays 10am - 6pm.
During the construction and subsequent use of the building, all reasonable measures are
to be taken to minimise off-site environmental effects that may result in a nuisance. This
includes air, noise and water pollution with such matters subject to the provisions and
requirements of the Environmental Management and Pollution Control Act 1994 including
Regulations made thereunder.
Enquiries regarding the following notes can be directed to Council’s City Infrastructure
Department – Ph 6424 0511.
The proposed new access driveway shall be constructed generally in accordance with
Tasmanian Standard Drawing TSD R09v1.
Any existing redundant driveway and associated infrastructure is to be demolished and
reinstated to concrete footpaths, barrier kerb and/or nature strip to match the adjoining
infrastructure and otherwise in accordance with the relevant Tasmanian Standard
Drawings.
Stormwater discharge from the proposed development is to be adequately hydraulically
detailed and designed by a suitably qualified hydraulic engineer, for all storm events up to
and including a 100-year Average Recurrence Interval (ARI), and for a suitable range of
storm durations to adequately identify peak discharge flows. As part of their design the
hydraulic engineer is to limit discharge from the proposed development to that equivalent
to only 50% of the existing lot being impervious. Peak discharge is to be limited by utilising
suitably designed on-site stormwater detention systems. All design calculations are to be
submitted as part of subsequent building and plumbing permit applications.
The existing stormwater service connection is to be utilised for the development.
Any existing Council infrastructure impacted by the works are to be reinstated in
accordance with the relevant standards.
A permit to work within the road reserve must be sought and granted prior to any works
being undertaken within the road reserve.
Author:
Position:

Mark McIver
Planning Officer

Endorsed By:
Position:
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4.2

PA2017.0084 RESIDENTIAL (SINGLE DWELLING) - ASSESSMENT
AGAINST THE PERFORMANCE CRITERIA FOR BUILDING OUTSIDE OF
THE PERMITTED BUILDING ENVELOPE - 116-118 NORTH STREET
DEVONPORT
File: 34271 D480915

RELEVANCE TO COUNCIL’S PLANS & POLICIES
Council’s Strategic Plan 2009-2030:
Strategy 2.1.1

Apply and review the Devonport Interim Planning Scheme as
required, to ensure it delivers local community character and
appropriate land use

Strategy 2.1.2

Provide high quality, consistent and responsive development
assessment and compliance processes

SUMMARY
The purpose of this report is to enable Council’s Planning Authority Committee to make a
decision regarding planning application PA2017.0084.

BACKGROUND
Planning Instrument:
Applicant:
Owner:
Proposal:
Existing Use:
Zoning:
Decision Due:

Devonport Interim Planning Scheme 2013
Metier Planning and Development
Mrs HJ Halley & Mr KW Halley
Residential (single dwelling) – assessment against the
performance criteria for building outside of the permitted
building envelope
Undeveloped land (CT73838/34)
General Residential
01/08/2017

SITE DESCRIPTION
The site is identified by Certificate of Title 73838/34, with the property address of 116-118
North Street, Devonport and forms part of a contiguous section of land designated a
General Residential zoning under the Devonport Interim Planning Scheme 2013 (DIPS). The
site comprises a land area of approximately 769m2 and is located within an established
residential area predominantly consisting of single dwellings often with a double storey
profile.
Whilst a separate lot, the site has been used in conjunction with the adjoining lot
comprising Certificate of Title 73838/33 serving as the yard/garden area associated with
that lot which is under residential use and development in the form of a single dwelling
(which features a three storey profile). The site is further characterised by a topographic
profile that slopes downward from the North Street frontage towards the northern (rear)
boundary.
The nominal applicants are the existing owners of both lots, but Council understands the
actual development is to be carried out by a third party who apparently has an option to
purchase the currently vacant block subject to planning approval being granted.
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Figure 1 – Location of site 116-118 North Street, Devonport - CT 73838/34
(Source: DCC Geocortex – aerial imagery 2015).

Figures 2 and 3 below depict the existing streetscape view of the site from North Street,
and from the reserve adjoining Coles Beach road looking south.

Figure 2 - Existing street view of site looking north towards Coles Beach (Source: DCC – July 2017)
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Figure 3 - Existing view of site from adjoining reserve land looking south towards North Street
(Source: DCC – July 2017)

APPLICATION DETAILS
The application seeks approval for the development of a single dwelling on the site which
features a three-storey profile. The proposed development further includes a detached
“alfresco pod” to be located in the north-east corner of the site. In the supporting
documentation provided by the applicant the proposed dwelling is described as follows:
“…a single residential dwelling which contains four bedrooms. The dwelling is to contain
three floors, with the ground floor containing a garage and bedroom and service and
living areas (for private family use only), the second floor containing three bedrooms,
bathrooms as well as garage, and the third floor containing service and living areas.”
A site plan, streetscape view (from North Street) and northern elevation of the proposed
development is reproduced in Figure 2 below and a full copy of the development plans is
included as Attachment 1.

Figure 4 – Proposed single dwelling development plans – 116-118 North Street, Devonport – CT73838/34
(Source: DCC – PA2017.0084).
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PLANNING ISSUES
The proposed dwelling development seeks and relies upon the Council exercising
discretion in relation to building height and building setback because compliance with
the permitted standards is not achieved.
In general terms, the Acceptable Solutions of the planning scheme set out the permitted
standards, whilst the corresponding Performance Criteria provide the discretion to
consider an alternative way of meeting an objective for a standard (where the
Acceptable Solution is not satisfied). The nature of Performance Criteria is that they do
allow flexibility to consider particular circumstances – however such discretion is still
framed by the requirements (and the ability to satisfy such) prescribed by that relevant
Performance Criterion.
Table 1 below provides a general summary of the proposal against the applicable
standards of the DIPS.
Zone/Code

Planning scheme standard

General
Residential
Zone

10.4.2 – Setbacks and building
envelope for all dwellings

10.4.3 – Site
private open
dwellings

coverage and
space for all

10.4.4
–
Sunlight
and
overshadowing for all dwellings
10.4.5 – Width of openings for
garages and carports for all
dwellings
10.4.6 – Privacy for all dwellings

10.4.9 – Suitability of a site for use
or development

Acceptable
Solution/
Performance Criteria
A1/P1 – Setback from frontage

Status

A2/P2 - Setback from frontage
for garage or carport
A3/P3 – Building envelope

Complies with permitted
standard A2.
Non-compliant
with
permitted standard A3.
Requires discretion to be
considered against the
requirements of P3.
Complies with permitted
standard A1.

A1/P1 – Site coverage

A2/P2 – Private open space for
dwellings
A1/P1 – Solar access for dwellings
A1/P1 – Width of garage and
carport openings
A1/P1 – Separation of balconies,
decks, roof terraces, etc., from
adjoining dwellings
A2/P2 – Separation of windows
and glazed doors of habitable
rooms between dwellings on
adjoining lots
A1/P1 – Site suitability
A2/P2 – Frontage and road
access
A3/P3
–
Capability
for
connection to reticulated water
supply
A4/P4
–
Capability
for
connection
to
reticulated
sewerage network
A5/P5
–
Capability
for
connection
to
reticulated
stormwater network

ITEM 4.2

Complies with
standard A1.

permitted

Complies with
standard A2.
Complies with
standard A1.
Complies with
standard A1.

permitted

Complies with
standard A1.

permitted

Complies with
standard A2.

permitted

Complies with
standard A1.
Complies with
standard A2.
Complies with
standard A3.

permitted

Complies with
standard A4.

permitted

Complies with
standard A5.

permitted

permitted
permitted

permitted
permitted
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E4
–
Change In
Ground
Level
Code6
E9 – Traffic
Generating
Use
and
Parking
Code

10.4.10 – Dwelling density for
single dwelling development
10.4.12- Setback of development
for sensitive use5

A1/P1 – Site area per dwelling4

E4.6.1 – Change in existing
ground level or natural ground
level

A1/P1 – Change in ground level
as a result of cut or fill

E9.5.1 – Provision for Parking

A1/P1

Complies with
Standard A1.

permitted

E9.6.1 – Design of vehicle and
loading areas

A1.1/P1

Complies with
standard A.1.1

permitted

A1/P1 – Setback of sensitive use
from zone boundary
A2/P2 - Setback of sensitive use
from
major
road,
railway,
proclaimed wharf area, etc.

Complies with permitted
standard A1.
Complies with permitted
standard A1.
Non-compliant
with
permitted standard A2 as
the proposed dwelling
within 50m of the railway
corridor to the north of the
site. Requires discretion to
be considered against the
requirements of P2.
Ability to comply with
permitted standard A1 via
inclusion of appropriate
permit conditions.

Table 1 – Summary assessment of proposal against applicable planning scheme standards.

The site is zoned General Residential under the DIPS and the development standards for
this Zone include the provision of a permitted building envelope7 within which dwellings
are to be contained. The building envelope as required by provision 10.4.2 A3(a) is
reproduced in Figure 5 below and can be described as follows:
(a)

a front building setback of:
(i)

4.5m from a primary frontage;

(ii)

3.0m from a secondary frontage; and

(b)

Projecting a line at an angle of 45° from the horizontal at a height of 3.0m above
natural ground level at the side boundaries and a distance of 4m from the rear
boundary to a building height of not more than 8.5m; and

(c)

Only having a building setback within 1.5m of a side boundary if the dwelling:
(i)

Does not extend beyond an existing building built on or within 0.2m of the
boundary of the adjoining lot; or

(ii)

Does not exceed a total length of 9m or one-third the length of the side
boundary (whichever is the lesser).

Provision 4.1.3 of the DIPS defines the site area per dwelling as meaning: the area of the site (excluding any
access strip) divided by the number of dwellings.
4

Provision 4.1.3 of the DIPS defines a sensitive use as meaning: a residential use or a use involving the presence
of people for extended periods except in the course of their employment, such as in a caravan park,
childcare center, dwelling, hospital or school.
5

In accordance with provision E4.2.1, the Change in Ground Level Code is applicable to development which
necessitates a change in existing ground level or natural ground level by means of cut or fill.
6

Provision 4.3.1 of the DIPS defines a building envelope as: the three-dimensional space within which buildings
are to occur.
7
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Figure 5 – Permitted building envelope as required by provision 10.4.2 A3 (a) of the DIPS
(flat site and sloping site8 version shown)
(Source: Devonport Interim Planning Scheme 2013).

In this case the proposed dwelling extends beyond the permitted building envelope and
relies on the discretion to allow otherwise. This discretion must be considered against the
corresponding Performance Criteria of 10.4.2 P3, the requirements of which are:
P3
The siting and scale of a dwelling must:
(a)

not cause unreasonable loss of amenity by:
(i)
(ii)
(iii)
(iv)

reduction in sunlight to a habitable room (other than a bedroom) of a
dwelling on an adjoining lot; or
overshadowing the private open space of a dwelling on an adjoining
lot; or
overshadowing of an adjoining vacant lot; or
visual impacts caused by the apparent scale, bulk or proportions of the
dwelling when viewed from an adjoining lot; and

provide separation between dwellings on adjoining lots that is compatible with
that prevailing in the surrounding area.
(b)

In providing an assessment against the abovementioned Performance Criteria, it is
important to establish the context in which the discretion can be exercised – more
specifically the prescription of the term ‘adjoining’ in the above provision. The DIPS does
not provide a specific or intended definition for this term and as such it assumes its
ordinary dictionary meaning.
The Oxford Dictionary provides a definition for ‘adjoin’ as meaning “to be next to and
joined with”.
With regard to this definition, the reference to the term ‘adjoining’ in P3 can reasonably
be interpreted to meaning the adjoining lots of 120 North Street, 116-118 North Street
(CT 73838/33), and the adjoining land parcel to the north which forms part of a reserve
extending along the southern side of Coles Beach Road (and which is designated an
Open Space zoning under the DIPS).
Accordingly, the requirements of the Performance Criteria are to be considered in the
context and perspective of the adjoining residential lots of 120 North Street and 116-118
North Street (CT 73838/33) for which the subject site shares a common boundary.

8

In the case of this application the site has the reverse of the slope orientation to that shown in Figure 5.
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Having established the context, the assessment now turns to the consideration of the
matters identified under P3 – these being whether the proposed development will result in
an unreasonable loss of residential amenity by:
(a)

reduction of sunlight to habitable rooms and overshadowing private open space of
the dwellings on adjoining lots; and

(b)

visual impacts associated with the bulk and scale of the proposed building form
when viewed from an adjoining lot, and the separation between dwellings on
adjoining lots.

Reduction of sunlight and overshadowing
Shadow diagrams for the proposed development have been included with the
application and are reproduced in Figure 6 below. The submitted shadow diagrams
depict the maximum expected shadow for three separate time periods (9am, 12pm and
3pm) at 21 June. It is established practice for shadow diagrams to depict shadows at 21
June (the Winter Solstice) where shadows are at their longest and provide a “worse-case
scenario” for the estimation of overshadowing. As indicated from the solar movements in
the below diagram the proposed development is not considered to result in or contribute
to an unreasonable or permanent reduction in sunlight or overshadowing upon the
dwellings (and private open space areas of those dwellings) on the lots adjoining the
subject site.

Figure 6 – Shadow diagrams for proposed development (Source: DCC – PA2017.0084).

Visual impacts and separation between dwellings on adjoining lots
It is important to again reiterate, and be consistent with the instruction provided at 10.4.2
P3, that the consideration of visual impacts is to be determined in the context of being
viewed from an adjoining lot. The assessment of visual impact is also influenced by the
separation between the proposed dwelling and those existing dwellings on the adjoining
lots to the east and west.
Figures 7 and 8 below show the eastern and western elevations of the proposed dwelling,
whilst Figure 2 listed previously identifies the separation between the existing dwellings on
the adjoining lots sharing a common boundary with the subject site.
The elevation profile in Figure 8 illustrates the slope of the site falling away from the North
Street frontage to the rear (northern) boundary. Figure 8 also illustrates that the maximum
height of the proposed development is approximately 11.3m which occurs at the lowest
section of the site (taken from existing ground level), whilst the higher section of the site
(being towards the frontage onto North Street) is observed to be approximately 9.3m. In
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this regard, the apparent height of the proposed dwelling is perhaps somewhat offset by
the prevailing topography of the site.
To assist with the qualification of visual impact it is also relevant to consider the size of the
site together with proposed building setbacks from property boundaries. The site
comprises a land area 769m2 and the proposed dwelling complies with the permitted
frontage setbacks standards required at provisions 10.4.2 A1 and 10.4.2 A2 of the DIPS. As
shown in Figure 2 previously the proposed main dwelling façade (excluding the “alfresco
pod”) is setback approximately 10m (at the closest point) from the rear boundary.
Accordingly, the setback of the development from property boundaries is deemed to
provide some relief from the impacts associated with the bulk and scale of the proposed
building form.
With respect to the separation of built form between dwellings on adjoining lots, Figure 2
shown previously indicates a separation distance of approximately 4m to the dwelling on
the adjoining lot to the east (CT 73838/33), and a separation of approximately 9m to the
dwelling on the adjoining lot to the west (120 North Street). In this regard, the proposed
dwelling will not result in a “wall to wall” building form, but rather still retain some visual
separation between dwellings on adjoining lots.

Figure 7 – Eastern elevation of proposed dwelling (Source: DCC – PA2017.0084)

Figure 8 – western elevation of proposed dwelling (Source: DCC – PA2017.0084)

Another element of discretion which must be considered as part of this application is the
proximity of the proposed dwelling adjacent to the rail corridor located to the north of the
site. As identified in Table 1 previously, the permitted standard established at 10.4.12 A2
requires that a dwelling is to be setback not less than 50m from a railway. In this instance
the site represents a vacant residential lot within an established residential area.
Appropriate permit conditions can be provided to ensure the dwelling incorporates
building materials (eg windows of double glazed construction, wall and ceiling insulation,
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etc) so as to assist with the noise and vibration attenuation of the adjacent rail corridor.
The requirements established under the corresponding Performance Criteria of 10.4.12 P2
are therefore deemed to be appropriately met.
COMMUNITY ENGAGEMENT

On 19/06/2017, Council received an application for the above development. Under
Section 57(3) of the Land Use Planning and Approvals Act 1993, the Planning Authority
must give notice of an application for a permit. As prescribed at Section 9(1) of the Land
Use Planning and Approvals Regulations 2014, the Planning Authority fulfilled this
notification requirement by:
(a)

Advertising the application in The Advocate newspaper on 21/06/2017;

(b)

Making a copy of the proposal available in Council Offices from the 21/06/2017;

(c)

Notifying adjoining property owners by mail on 19/06/2017; and

(d)

Erecting a Site Notice for display from the 20/06/2017.

The period for representations to be received by Council closed on 05/07/2017.

REPRESENTATIONS
Three representations were received during the prescribed statutory 14-day public
notification period required by the Land Use Planning and Approvals Act 1993.
The issues raised in these representations are generally summarised in Table 2 overleaf,
whilst the representations are reproduced in full as Attachment 2.
In providing an assessment of the abovementioned representations it is relevant to
establish the legislative context in which representations are considered in the
determination of a discretionary planning permit application. Section 51(2)(b) of the Land
Use Planning and Approvals Act 1993 (the Act) requires that a planning authority (local
council) must take into consideration the matters set out in representations relating to a
discretionary permit application which were received during the statutory public
notification period referred to in s. 57(5) of the Act. The DIPS, at provision 8.10.3 (b), further
prescribes that such representations must be taken into consideration, but in the case of
the exercise of discretion, only insofar as each such matter is relevant to the particular
discretion being exercised.
To assist with assessment purposes, Figure 9 below identifies the subject site (outlined in
yellow) and the location of those landowners having made representation against the
permit application (identified as A, B & C).
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Figure 9 – Proximity of representors with respect to subject site
Source: Imagery courtesy www.thelist.tas.gov.au).
Representation
A. 103 North Street.

Issues raised
• Objects to the development
being allowed outside of the
permitted envelope (especially
the height of the proposed
dwelling).
• Perceived loss of view and
subsequent loss of property value.
• Includes
photographic
representation
of
proposed
development from representor’s
property.
• Suggestion that objection should
be viewed favourably owing to
the
representors
various
contributions to the community.

Response
•The application seeks the discretion to
allow the building to occur outside of
the permitted building envelope. The
planning scheme does allow for the
consideration of such discretion which is
framed by the requirements of the
Performance Criteria set out at provision
10.4.2 P3. This report has previously
provided commentary in the assessment
of the application against these
requirements.
•Further commentary as to the issue of
view is provided in the ‘Discussion’
section of this report.
Property value is not relevant to the
determination of this planning permit
application, nor within the scope of
consideration established by the planning
scheme. No further comment on this
matter is warranted or appropriate.
• It is difficult to determine as to whether
the photographic submission provides a
true indication of the visual impact
associated with proposed development.
Given the uncertainty as to its accuracy
and whether or not it provides a real
perspective, no further comment is
deemed appropriate.
• Whilst recognised and noted and
appreciated,
the
representor’s
community contributions are irrelevant
to the assessment and determination of
this planning application. Any discretion
conferred by the Council is to be
weighed against the requirements of the
planning scheme.
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B. 120 North Street

• Objects to the height of the
proposed dwelling.

• Raises issue with respect to
overshadowing
(and
the
methodology upon which the
submitted shadow diagrams are
based).

• The application seeks the discretion to
allow the building to occur outside of
the permitted building envelope. The
planning scheme does allow for the
consideration of such discretion which is
framed by the requirements of the
Performance Criteria set out at
provision 10.4.2 P3.
This report has
previously provided commentary in the
assessment of the application against
these requirements.

• Nominates that the change in
ground level to facilitate the
development will result in the
concentration and discharge of
groundwater and surface run-off
onto the representors property.

Issues
relating
to
building
form
(including height and setback), and
residential amenity considerations such
as solar access have been examined as
part of the assessment against provision
10.4.2 P3 identified above.

• Concerns with a perceived loss of
privacy,
resulting
from
‘overlooking’.

• Matters relating to privacy have been
assessed to comply with the permitted
standards as set out under provision
10.4.6 A1 and A2 of the DIPS. It is also
noted that the proposed dwelling will
be separated by approximately 9m
from the dwelling of Representor B. This
separation distance is deemed to
further ameliorate any perceived
privacy issues.
• The submitted shadow diagrams depict
the maximum expected shadow for
three separate time periods (9am,
12pm and 3pm) at 21 June.
It is
established
practice
for
shadow
diagrams to depict shadows at 21 June
(the Winter Solstice) where shadows are
at their longest and provide a “worsecase scenario” for the estimation of
overshadowing. As indicated from the
solar movements in figure 6 the
proposed
development
is
not
considered to result in or contribute to
an
unreasonable
or
permanent
reduction in sunlight or overshadowing
upon the dwellings (and private open
space areas of those dwellings) on the
lots adjoining the subject site.
• As identified in Table 1 previously, the
Change in Ground Level Code (E9) of the
DIPS is applicable to this development.
This Code provides for the consideration
of matters including the appropriate
management of ground water and
surface water run-off. Appropriate permit
conditions can be included to ensure
compliance with this Code.
It is also important to emphasize that the
attainment of a planning permit only
represents the first stage of the approval
process. In the event of a planning
permit being issued, the necessary
building and plumbing approvals will also
be required.
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C. 107 North Street

• Objects to the height of the
proposed dwelling, and the bulk
and scale which is suggested to
be inconsistent with existing
building form in the area.
• Perceived impact on residential
amenity including loss of privacy
and sunlight.
• Makes reference to the objective
statement at provision 3.1.1 (d) (iii)
of the DIPS as means to support
the
objection.
The
abovementioned
statement
prescribes:
‘include regulatory provisions to
deliver outcomes that provide
efficient, safe, and pleasant
places to live, work or visit.’

• The application seeks the discretion to
allow the building to occur outside of
the permitted building envelope. The
planning scheme does allow for the
consideration of such discretion which is
framed by the requirements of the
Performance Criteria set out at
provision 10.4.2 P3.
This report has
previously provided commentary in the
assessment of the application against
these requirements.
• Issues
relating
to
building
form
(including height and setback), and
residential amenity considerations such
as solar access have been examined as
part of the assessment against provision
10.4.2 P3 identified above.
Matters relating to privacy have been
assessed to comply with the permitted
standards as set out under provision
10.4.6 A1 and A2 of the DIPS.
• In accordance with the instruction
prescribed at provision 8.10.3 of the
DIPS, in the determination of an
application for a permit the planning
authority (Council) must not take into
consideration matters referred to in
clauses 2.0 and 3.0.
The objective
statement (under clause 3.0) is
therefore not applicable to the
assessment or determination of this
application.

Further commentary as to the operation
of the planning scheme provisions is
provided in the ‘Discussion’ section of
this report.
Table 2 – Summary of issues raised in the representations

DISCUSSION
The matters raised in the representations relating to visual impacts associated with bulk,
scale and height of the proposed development have generally been discussed in the
previous commentary provided in response to the requirements of provision 10.4.2 P3.
Notwithstanding, some matters raised in the representations including those relating to
views and the applicable planning scheme standards warrant some further commentary
and clarification.
View
The matter of loss of view (or perhaps more appropriately phrased as “right to a view”) is
somewhat of a vexed land use planning issue. Whilst the loss of view may perhaps have
some bearing upon residential amenity, in the absence of the DIPS providing for the
consideration of view as a specific component of residential amenity it is difficult to
apportion any significant weight to the issue. Notwithstanding the definition of amenity9
established at provision 4.1.3 of the DIPS, the components of amenity relevant to this
assessment are those specifically set out at provision 10.4.1 P3(a) which examine matters
Amenity is defined under this provision as meaning, in relation to a locality, place or building, any quality,
condition or factor that makes or contributes to making the locality, place or building harmonious, pleasant or
enjoyable.
9
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associated with reduction of sunlight, overshadowing and visual impacts associated with
the bulk and scale of built form. These issues have been assessed in this report, and within
the previously established context of lots adjoining the subject site.
Whilst the concerns of the Representor A in relation to a perceived loss of view are
acknowledged, it would seem reasonable to suggest that even a complying
development (ie one which satisfied all of the permitted standards) would contribute to a
reduction in the views currently enjoyed. The undeveloped nature of the site for a
significant period of time (which has been used as the yard/garden area associated with
the existing dwelling on CT73838/33), has also perhaps contributed to the expected
entitlement of view. A further observation would be that the view overlooking the subject
site, does not represent the totality of views available to and enjoyed by Representor A
whose dwelling is further noted to be situated upslope from the subject site. The above
rationale leads to the conclusion that the reduction in view associated with the proposed
development does not amount to an unreasonable loss of amenity.
Operation of planning scheme provisions
In accordance with provision 7.5.1 of the DIPS, a use or development must comply with
each applicable standard prescribed in a zone, code or specific area plan. Provision
7.5.3 further provides that this compliance consists of complying with the acceptable
solution or performance criterion for the applicable standard.
In general terms the acceptable solutions and the performance criteria (and the
objectives for these standards) are derived from the “higher level” statements of the DIPS
such as the planning scheme objectives, zone purpose statements, local area objectives,
desired future character statements, etc. Unless specific instruction is provided by the DIPS
to enable otherwise, these statements do not supplant or necessitate a further level of
assessment in addition to complying with the relevant acceptable solutions and
performance criteria.
As mentioned previously in this report, the operation of the planning scheme is such that
the performance criteria (of the relevant use or development standard) does allow for
and provide the discretion to consider an alternative way of meeting an objective for that
standard where the Acceptable Solution (permitted standard) is not satisfied. There is no
contention that the proposed development requires the exercise of discretion to allow the
proposed dwelling to extend beyond the permitted building envelope required for
dwellings in the General Residential zone. However it is important to emphasise that such
discretion does not exist without limitation but is framed by the requirements (and the
ability to satisfy such) prescribed by the planning scheme – in this case the Performance
Criteria established under provision 10.4.2 P3 against which this report has provided an
assessment.
Whilst the concerns raised in the representations are recognised, they are not considered
to establish grounds upon which to justify a refusal of the application.
As part of the normal assessment procedure, the application was internally referred to the
various Council departments with an interest in development applications.
The
requirements/comments of these referrals have been incorporated into this assessment as
appropriate.
In accordance with the requirements of the Water and Sewerage Industry Act 2008, the
application was referred to TasWater which subsequently issued a Submission to Planning
Authority Notice which requires certain conditions to be included with any planning permit
issued by the Council in respect of this application.
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FINANCIAL IMPLICATIONS
No financial implications are predicted, unless an appeal is made against the Council’s
decision to the Resource Management and Planning Appeal Tribunal. In such instance,
legal counsel may be required to represent Council. The opportunity for such an appeal
exists as a result of the Council determining to either approve or refuse the permit
application.

RISK IMPLICATIONS
No risk implications are associated with a determination of this planning permit
application.

CONCLUSION
The application is for the development of a single dwelling which relies upon the discretion
to allow the built form of the dwelling to extend beyond the permitted building envelope
required by the planning scheme.
This report has provided an assessment of the proposal against the requirements of the
planning scheme and the matters raised in the representations received against the
application. The key consideration to this assessment is whether the discretion sought
extends beyond a level than can or should be reasonably considered, and whether such
discretion would result in an unreasonable loss of amenity to adjoining residential use and
development. This report concludes that it does not. It follows that the application is
recommended for approval.

ATTACHMENTS
⇩ 1.

Plans - PA2017.0084 - 116-18 North Street Devonport

⇩ 2.

Representations - PA2017.0084 - 116-118 North Street Devonport

RECOMMENDATION
That the Planning Authority, pursuant to the provisions of the Devonport Interim Planning
Scheme 2013 and Section 57 of the Land Use Planning and Approvals Act 1993, approve
application PA2017.0084 and grant a Permit to use and develop land identified as 116-118
North Street, Devonport (CT73838/34) for the following purposes:
•

Residential (single dwelling) – assessment against the performance criteria for
building outside of the permitted building envelope.

Subject to the following conditions:
1.

Unless otherwise specified by a condition of this permit, the use and development is
to proceed generally in accordance with the submitted plans prepared by S Group
Architecture and referenced as Proposed Dwelling – 118 North Street, Devonport
Project No J002521 (Drawing Nos A0-000 – A5-000). Copies of which are attached
and endorsed as documents forming part of this Planning Permit.

2.

The developer is to comply with the conditions (and have regard to any further
information) specified in the Submission to Planning Authority Notice which TasWater
has required to be included in the planning permit pursuant to section 56P (1) of the
Water and Sewerage Industry Act 2008. A copy of this Notice is attached.

3.

The dwelling is to incorporate appropriate building materials so as to assist with the
noise and vibration attenuation of the adjacent rail corridor. This should include:
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4.

(a)

all exterior windows for the dwelling are to be of double glazed construction;
and

(b)

appropriate acoustic insulation is to be installed in the walls and ceilings of the
dwelling.

Any cut or fill associated with construction of the development (including site
preparation works) must be appropriately managed so as to:
(a)

not result in a modification of surface stormwater water flow to increase –
(i)

surface water drainage onto adjacent land;

(ii)

pooling of water on the site or on adjacent land; or

(iii)

the nature or capacity of discharge from land upstream in a natural or
artificial drainage channel;

(b)

not destabilise any existing building or increase the requirements for
construction of any potential building on adjacent land;

(c)

manage disposal of intersected ground water;

(d)

safeguard the quality of receiving waters through measures to minimise erosion
and release of sediments and other contaminants during each of the site
preparation, construction and rehabilitation phase in accordance with Soil and
Water Management on Building and Construction Sites 2009;

(e)

not require a retaining or support structure that would result in an area of
influence within the boundary of adjacent land; and

(f)

not encroach upon or expose, disturb, or reduce cover over an underground
utility to less than 1.0m unless the relevant regulatory entity has advised (i)

it is satisfied the cut or fill will not result in harm to the utility; and

(ii)

any condition or requirement it determines are appropriate to protect the
utility.

Note: The following is provided for information purposes.

THIS IS NOT A BUILDING OR PLUMBING PERMIT.
Prior to commencing any building or plumbing work you are required to:
1.

Contact a Tasmanian registered Building Surveyor to determine the category of
building approval required, and

2.

Contact the Council Permit Authority to determine the category of plumbing
approval required.

In regard to condition 2 and information specified in the TasWater Submission to Planning
Authority Notice, the applicant/developer should contact TasWater – Ph 136 992 with any
enquiries.
The requirements specified in condition 4 are those set out in the permitted standard
E4.6.1 A1 of the Change in Ground Level Code (E4) of the Devonport Interim Planning
Scheme 2013.
Hours of construction (including demolition) must be: Monday to Friday 7am – 6pm;
Saturday between 9am - 6pm; and Sunday/statutory public holidays 10am - 6pm.
During the construction and subsequent use of the building, all reasonable measures are
to be taken to minimise off-site environmental effects that may result in a nuisance. This
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includes air, noise and water pollution with such matters subject to the provisions and
requirements of the Environmental Management and Pollution Control Act 1994 including
Regulations made thereunder.
Enquiries regarding the following notes can be directed to the Council’s City Infrastructure
department:
(i)

Concentrated stormwater discharge is to be disposed of in accordance with the
requirements of the current NCC.

(ii)

The proposed access driveway shall be constructed generally constructed in
accordance with Tasmanian Standard Drawing TSD R09v1.

(iii)

Should any works occur within the road reserve than a permit to work within the road
reserve must be sought and granted prior to any works being undertaken.

(iv)

The developer is responsible to repair/re-instate any damage incurred to Council
assets as a result of executing this permit.

Author:
Position:

Mark McIver
Planning Officer

Endorsed By:
Position:
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4.3

PA2017.0081 RESIDENTIAL (SHED) - ASSESSMENT AGAINST
PERFORMANCE CRITERIA FOR SETBACKS AND BUILDING ENVELOPE
- 31 SWILKIN DRIVE SPREYTON
File: 34263 D480948

RELEVANCE TO COUNCIL’S PLANS & POLICIES
Council’s Strategic Plan 2009-2030:
Strategy 2.1.1

Apply and review the Devonport Interim Planning Scheme as
required, to ensure it delivers local community character and
appropriate land use

Strategy 2.1.2 Provide high quality, consistent and responsive development
assessment and compliance processes

SUMMARY
The purpose of this report is to enable Council’s Planning Authority Committee to make a
decision regarding planning application PA2017.0081.

BACKGROUND
Planning Instrument:
Applicant:
Owner:
Proposal:
Existing Use:
Zoning:
Decision Due:

Devonport Interim Planning Scheme 2013
Steve Jordan Drafting
Mr P Turner & Mrs J Turner
Residential (shed) – assessment against performance criteria for
setbacks and building envelope
Vacant Residential
General Residential
26/07/2017

SITE DESCRIPTION
The site is identified by Certificate of Title (CT) 273116/27 with the property address of
31 Swilkin Drive, Spreyton. The lot which was recently developed as part of a 40-lot
subdivision approved in 2015 (refer to PA2015.0063) has an area of 826m 2 and is flat. The
site is immediately surrounded by recently created residential lots to the north and south
(currently vacant) and pastureland to the east.
A copy of the Title Plan of the site is reproduced on the next page as Figure 1.
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Figure 1 - Title Plan of subject site highlighted in blue - CT 273116/27

APPLICATION DETAILS
The applicant is seeking approval to construct a 60m2 steel shed on the south-eastern
quadrant of the property. The shed is proposed have a southern side setback of 0.75m
and a rear setback of 0.755m. The shed will have an apex height of 3.65m and will be
utilised for vehicle storage and other residential storage purposes. A copy of the Site Plan
submitted by the applicant is shown as Figure 2 on the next page. A full copy of the
applicant’s plans and supporting document is appended as Attachment 1.
Note - The submitted application plans highlight the future location of the dwelling on the
site (shown as stage 2). For clarification, this planning application is solely assessing the
merit of the shed.
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Figure 2 - Copy of Site Plan submitted by applicant
with location of outbuilding circled in red

PLANNING ISSUES
The land is zoned General Residential under the Devonport Interim Planning Scheme 2013
(DIPS). The purpose statements for the zone are as follows:
“To provide for residential use or development that accommodates a range of
dwelling types at suburban densities, where full infrastructure services are available or
can be provided.” and;
“To provide for compatible non-residential uses that primarily serve the local
community.”
The shed falls under the use classification Residential. Under the DIPS, this particular use
classification is defined as:
“use of land for self contained or shared living accommodation. Examples include
an ancillary dwelling, boarding house, communal residence, home based business,
hostel, residential aged care home, residential college, respite centre, retirement
village and single or multiple dwellings.”
Within the General Residential zone, the use Residential is prescribed as No Planning Permit
Required subject to the qualification that the development is for a single dwelling or home
based business. Regarding this qualifier, the development falls under the consideration of
a single dwelling as the shed is to be subservient to a future dwelling on the site.
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To comply to the No Planning Permit Required status the shed must satisfy the Acceptable
Solutions for the zone and the exemptions or Acceptable Solutions of any Development
Code. If the Acceptable Solutions or exemptions cannot be satisfied the application
becomes Discretionary.
This requires the development to be tested against the
corresponding Performance Criteria for the particular development standard that cannot
be met. Council, acting as a Planning Authority can approve or refuse a Discretionary
planning application.
In this case the shed fails to satisfy the Acceptable Solutions for development standard
10.4.2 (A3) - Setbacks and building envelope for all dwellings. This is due to the shed
being located within the minimum rear setback threshold of 4m (0.75m rear setback
proposed). Furthermore, because the shed fails to meet the rear setback requirement it
also falls outside the prescribed 3-dimensional building envelope which is applicable to all
types of development within the General Residential zone. For information purposes, the
3- dimensional building envelope is reproduced as Figure 3.

Figure 3 - Acceptable 3-dimenstional building envelope to comply with the
Acceptable Solution for 10.4.2 (A3) – Setbacks and building envelope
To determine if the shed has merit the proposal is required to be tested against the
Performance Criteria stipulated in 10.4.2 P3 - Setbacks and building envelope for all
dwellings. A copy of this development standard is shown on the next page as Figure 4
along with comment. All other applicable development standards within the DIPS satisfy
the Acceptable Solutions or Code exemptions.
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Figure 4 - Development Standard 10.4.2 A3 & P3
- Setbacks and building envelope for all dwellings
As part of the application package, the applicant provided a shadow diagram of the
shed on 21 June at 9am, 12noon and 3pm (shadowing impact from a development is at
its worst on the winter solstice). The shadow diagram is reproduced on the next page as
Figure 5. Rationale was also provided by the applicant on how the shed satisfies the
Performance Criteria. As previously mentioned, a full copy of the applicant’s submission is
appended as Attachment 1.
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Figure 5 – Shadow diagram of the shed provided by the applicant
The shadow diagram has been examined and it is found to be a true reflection of the
shadow cast from the proposed shed. It is evident that the neighbouring residential lot to
the south (33 Swilkin Drive) will be burdened by overshadowing from the shed during
morning hours. However, it needs to be considered if the overshadowing impact is
‘unreasonable’. After being on-site it is considered the overshadowing impact from the
shed is not unreasonable. From approximately 12 noon the overshadowing effect from
the proposal will be negligible and afternoon sunlight will be available in the areas subject
to overshadowing in the morning. In addition, any overshadowing impact to habitable
rooms for a future dwelling at 33 Swilkin Drive is considered minimal due to the location of
the proposed shed and the likelihood of a dwelling to be positioned within the central
region of the lot.
It is also interesting to note that if the shed was setback 4m from the rear boundary (not
taking into consideration the future house design) the shed would have complied with the
Acceptable Solutions and therefore could be assessed as ‘No Planning Permit Required’.
This is because the Acceptable Solutions allow a development such as an outbuilding to
be constructed to a side boundary if the wall length is less than 9m and the proposal can
fit within the prescribed 3-dimensional building envelope (refer to Figure 3). It is
acknowledged that if the shed was setback at a minimum of 4m to the rear boundary it
would have a greater impact to the southern adjoining lot in regard to overshadowing

ITEM 4.3

PAGE 69
Report to Planning Authority Committee meeting on 17 July 2017

and visual bulk but a discretionary planning permit would not be required as the proposal
would have the status ‘No Planning Permit Required’.
In relation to visual impacts, the shed will be located at the rear of the property and it is
thought any future dwelling on the southern adjoining lot will be constructed within the
central area of the lot. Therefore, no visual impacts in relation to scale and bulk are
envisaged.
Lastly, little development has been undertaken in Swilkin Drive to date. However, the
General Residential zone allows development to be constructed quite close to property
boundaries and therefore it is considered that the shed will be generally compatible with
future outbuildings within the area.
Overall it has been found the shed satisfies the Performance Criteria.

COMMUNITY ENGAGEMENT
On 14/06/2017, Council received an application for the above development. Under
Section 57(3) of the Land Use Planning and Approvals Act 1993, the Planning Authority
must give notice of an application for a permit. As prescribed at Section 9(1) of the Land
Use Planning and Approvals Regulations 2014, the Planning Authority fulfilled this
notification requirement by:
(a)

Advertising the application in The Advocate newspaper on 17/06/2017;

(b)

Making a copy of the proposal available in Council Offices from the 17/06/2017;

(c)

Notifying adjoining property owners by mail on 15/06/2017; and

(d)

Erecting a Site Notice for display from the 16/06/2017.

The period for representations to be received by Council closed on 03/07/2017.

REPRESENTATIONS
One representation was received within the prescribed 14-day public scrutiny period
required by the Land Use Planning and Approvals Act 1993.
The representation was received from the owners of the adjoining southern residential lot
(33 Swilkin Drive) and is appended as Attachment 2.
The major points of the representation are the following:
-

The proposed shed will overshadow the dwelling’s living room at 33 Swilkin Drive.

-

The likely probability that the shed will have a greater height than 3.65m due to the
consideration of the height of the slab; and

-

Impact on resale of 33 Swilkin Drive.

Recently Council has issued a ‘No Planning Permit Required’ for a future dwelling at
33 Swilkin Drive. However, no building permit/notification has been received by Council
and no construction has commenced at the property. For information purposes, the
approximate location of the house at 33 Swilkin Drive is shown as part of Figure 6 along
with the shadowing diagram of the shed provided by the applicant. The red annotation
highlights the shadow cast at 9am and the green annotation demonstrates the shadow
cast at 12 noon. The shadowing impact at 3pm is negligible and therefore has not been
annotated.
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Figure 6 - Approximate location of future house at 33 Swilkin Drive
with the inclusion of the overshadowing diagram from the proposed shed
Figure 6 demonstrates that the shed will overshadow the rear section of the dwelling at
33 Swilkin Drive particularly during the early morning. Ironically, however, as discussed
within the Planning Issues section of the report, the overshadowing impact would be a lot
more detrimental if the shed was located 4m in from the rear boundary and yet a
planning permit would not be required. The overshadowing impact has been tested
against the applicable Performance Criteria and it has been found the shed has merit to
be approved. No further commentary is warranted regarding this matter.
In relation to the concern regarding the increased height of the shed due to the
consideration of the slab height a condition will be placed on the permit to ensure the
shed is no higher than 3.65m above natural ground level.
The potential impact on the resale of a property is not an applicable matter under the
DIPS.

DISCUSSION
As part of the normal assessment procedure, the application was internally referred to the
various Council departments with an interest in development applications.
The
requirements/comments of these referrals have been incorporated as permit conditions
and notes as appropriate.
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FINANCIAL IMPLICATIONS
No financial implications are predicted unless legal costs are incurred due to an Appeal to
the Resource Management and Planning Appeal Tribunal.

RISK IMPLICATIONS
Due diligence has been exercised in the preparation of this report and no associated risks
are predicted.

CONCLUSION
The application has been forensically examined and is recommended for conditional
approval.

ATTACHMENTS
⇩ 1.

Application - PA2017.0081 - 31 Swilkin Drive Spreyton

⇩ 2.

Representation - PA2017.0081 - 31 Swilkin Drive Spreyton

RECOMMENDATION
That the Planning Authority, pursuant to the provisions of the Devonport Interim Planning
Scheme 2013 and Section 57 of the Land Use Planning and Approvals Act 1993, approve
application PA2017.0081 and grant a Permit to use and develop land identified as
31 Swilkin Drive, Spreyton (CT) 273116/27 for the following purposes:
•

Residential (shed) – assessment against performance criteria for setbacks and
building envelope.

Subject to the following conditions:
Planning Conditions
1.

2.

The Use and Development is to proceed in accordance with the submitted plans
referenced as:
•

Proposed Residence & Steel Framed Shed - DRG. No. SJD/17/16 (01-03), dated
May 2017 by Steve Jordan Drafting; and

•

Steel Shed Plans by Fairdinkum Sheds dated 23/5/2017.

The shed is hereby approved to have a maximum height of 3.65m above natural
ground level.

Infrastructure Conditions
3.

The existing stormwater service connection is to be used for the purposes of this
development.

4.

The existing driveway is to be used for the purposes of this development.

5.

Should any works occur within the road reserve a permit to work within the road
reserve must be sought and granted prior to any works being undertaken.

6.

The developer is responsible to repair/re-instate any damage incurred to Council
assets as a result of executing this permit.

ITEM 4.3

PAGE 72
Report to Planning Authority Committee meeting on 17 July 2017

Note: The following is provided for information purposes.
This planning permit does not provide planning approval for Stage 2 (future dwelling).
Hours of construction must be: Monday to Friday 7am – 6pm; Saturday between 9am 6pm; and Sunday/statutory public holidays 10am - 6pm.
During the construction and subsequent use of the building, all reasonable measures are
to be taken to minimise off-site environmental effects that may result in a nuisance. This
includes air, noise and water pollution with such matters subject to the provisions and
requirements of the Environmental Management and Pollution Control Act 1994 including
Regulations made thereunder.

THIS IS NOT A BUILDING OR PLUMBING PERMIT.
Prior to commencing any building or plumbing work you are required to:
1.

Contact a Tasmanian registered Building Surveyor to determine the category of
building approval required, and

2.

Contact the Council Permit Authority to determine the category of plumbing
approval required.

In regard to conditions 3-6 the applicant should contact Council’s City Infrastructure
Department – Ph 6424 0511 with any enquiries.
Enquiries regarding other conditions can be directed to Council’s Development & Health
Services Department – Ph 6424 0511.

Author:
Position:

Alex Mountney
Cadet Planner

Endorsed By:
Position:
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5.0

CLOSURE

There being no further business the Chairman declared the meeting closed at

pm.

